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Travel Law Today

W elcome to the 3rd edition of Travel Law Today, published on the occasion 

of the 19th annual ABTA Travel Law Seminar.

With the country heading out of the EU following the triggering of Article 

50 in March and the introduction of the new Package Travel Regulations looming, it is 

more important than ever to keep on top of the changing legislative environment.

While Brexit holds out the prospect of greater UK control over the laws that  affect 

travel, it is by no means certain how far that control will extend or how future UK 

Governments will use it to improve the regulations that travel  companies have to work 

with. All travel companies should therefore prepare for the new package travel 

regulations, general data protection regulations and other legislation with an eye 

to being flexible in future. 

Whatever the outcome of Brexit, customers will always provide new challenges for 

travel companies to respond to. When dealing with an ageing customer base that will 

continue to enjoy travelling and seeking new experiences, businesses must understand 

their responsibilities for delivering accessible travel services. And when dealing with cus-

tomers who appear increasingly litigious or unreasonable, businesses must understand 

how best to defend themselves. Travel companies and those advising them need to be 

more adaptable and more creative than ever. 

Once again, we are extremely grateful to the ABTA Partners who have  contributed 

to this edition and I hope that these articles and the ABTA  Conferences and Events 

programme will be a valuable part of your preparations for some interesting times ahead.

ABTA is the UK’s largest travel association representing around 1,200 travel 
agents and tour operators that sell £33 billion of holidays and other travel 
arrangements each year. ABTA’s purpose is to support and promote a 
thriving and sustainable travel and tourism industry. The ABTA brand stands 
for support, protection and expertise. These qualities are core, as they help 
ensure that ABTA’s Members’ customers travel with confidence.

The views expressed by the contributors are personal and do not necessarily represent the views of ABTA. 
The articles in this document are intended as a general guide only and can’t be a substitute for specific advice.
               
Articles in this publication may not be reproduced without permission.
 
Copyright ABTA Ltd 2017

Simon Bunce 
Director of Legal Services, ABTA
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O n 23 June 2016, the UK voted to leave the EU. 

A year ago, that prospect for many of us seemed 

a remote, almost surreal, one with unfathomable  

consequences. Now, in the Spring of 2017, Article 50 

has been triggered and we must contemplate the me-

chanics of unravelling a 44-year-old relationship.

As an initial step in the legal divorce process, the Gov-

ernment has published a White Paper legislating for the 

UK’s withdrawal from the EU. This sets out the structure 

and objectives of the legislation which will give effect to 

the Referendum vote and which is to be known as the 

Great Repeal Act.

A mountain to climb
The scale of the task faced by the Government purely in 

terms of giving existing EU legislation effect in the UK 

post Brexit is immense. There are over 19,000 pieces of 

EU law in force including 12,000 EU regulations which 

have direct effect and 7,900 statutory instruments 

implementing EU laws including directives. A material 

proportion of UK Acts additionally incorporate at least 

a degree of EU influence.

The European Communities Act 1972 will be 

repealed when the UK leaves the EU. Doing so removes 

parts of the UK’s legal framework and creates a vacuum 

which must be filled. The Great Repeal Act is intended 

to do so on the basis, in principle at least, that the same 

rules and laws should apply immediately after we leave 

the EU as before. As presented in the White Paper, this 

may be seen as effectively an administrative exercise. 

The Government is keen to stress that the Act will not 

be used to make major policy changes and will do no 

more than is required to ensure that the law continues 

to function from the outset.

Reveal the Repeal
The Great Repeal Act aims to achieve the following 

objectives from the date Brexit takes effect:

1. All directly applicable EU law will be converted 

 into UK law. This will include EU Regulations such as 

 261/2004 on denied boarding. 

2. Existing UK laws which implement the UK’s 

 obligations to comply with EU law will be preserved.  

 The statutory instrument which should by Brexit  

 have given effect to the 2015 Package Travel  

 Directive will come within this category.

3. Pre-existing decisions of the Court of Justice will be 

 given the same binding or precedent status as those 

 of the Supreme Court. Any question as to the 

 meaning of EU-derived law will thereafter be deter- 

 mined by the UK courts by reference to that historic 

 case law but will not take account of any subsequent 

 ECJ decisions.

The EU law which is to be incorporated into UK law 

was of course intended to apply while the UK was a 

member of the EU. Whilst parts of this law can operate 

on a standalone basis, more of it will be unable to 

function effectively or at all without amendment. The 

Great Repeal Act will also provide the power to make 

the necessary corrections so as to enable incorporated 

EU law to remain workable. The intention is that these 

corrections will be effected by statutory instrument 

and that this legislation will be in place the day before 

the UK leaves the EU. The extent of this power is likely 

to be controversial and subject to much debate.

First steps on a long journey
The White Paper is of course only the starting point 

for the legal Brexit process. Its purpose is to set out the 

Government’s legislative strategy for Brexit and in  

particular to outline the intended mechanics for 

converting EU law into UK law. The actual Great Repeal 

Bill and the other legislation which the White Paper 

promises, including an immigration bill, will follow. 

In addition, while dealing with existing EU legislation 

is a significant element of the exit process, it is only a 

part of the jigsaw. The UK Government is embarking 

on negotiations for a trade deal which, if achieved, will 

also require implementation into UK law. Any deal is 

likely to involve appropriate compliance with at least 

certain areas of EU law. The cut-off point between  

the pre-Brexit-EU-law-applies regime and the 

post-Brexit-UK-generated-laws-only era envisaged  

by the White Paper may not be as clear and straight-

forward as the White Paper would have us believe.

EU law is an integral part of the trading environment 

for UK travel businesses. Much of that law will require 

amendment under the Great Repeal Act. How easy it 

will be to achieve useable legislation for a global travel 

industry through this process remains to be seen. 

Brexit impact 
The Great Repeal Act

Prepare for the big Repeal
A new Government White Paper is the first step in a long journey which will lead to 
the Great Repeal Act and the UK’s departure from the EU. Claire Ingleby investigates

Claire Ingleby mb Law. Claire advises on all types of commercial agreements and business transactions, including share sales 
and acquisitions, share schemes including EMI, company reorganisation and airline charter, agency, supplier and partnership agreements. 
She also specialises in travel regulatory advice.
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Maria Pittordis Hill Dickinson. Maria is a specialist in dealing with all aspects arising from any accident minor or major, civil or criminal, on land or at sea 
or offshore. Maria also regularly advises tour operators in respect of their liabilities and has particular expertise on Athens Convention and other cruise/
ferry issues.

I n Spain, one hotel’s gastric illness (GI) claims rose 

from 213 in 2014 to 958 in 2016. In Cyprus many 

hotels have seen more than 300 claims this year 

when last year they had fewer than 10. These are not 

the only countries to have seen such an increase and, 

while these hotels receive guests from a number of 

countries, all claimants are from UK bookings. Turkey 

has complained about UK holidaymakers. Will other 

countries take the same view?

Nothing to lose for claimants
This situation has been driven in the last two years by 

the fixed-costs regime under the online claims portal. 

It was introduced for personal injury claims arising from 

accidents occurring in the UK. Where damages are be-

tween £1,000 and £25,000 they have to be channelled 

through the portal. These claims are no longer profita-

ble for the lawyers unless damages exceed £25,000.

When a change dramatically affects the income 

from one area of claims, a new one will arise. We saw 

this with whiplash cases. The new target was incidents 

abroad which are not subject to the portal and are 

therefore outside of the fixed-costs regime. Qualified 

One Way Costs Shifting (QOCS) introduced in 2013 

means that even when tour operators and hotels win 

they actually lose, as they do not recover costs unless 

they can prove fundamental dishonesty on the part of 

the claimant. Where fraud can be shown there is still 

the difficulty of enforcing judgments against individuals 

without assets. Equally, insurers may seek to refuse 

to pay the successful defendant’s costs relying on the 

claimant’s fraud as a breach of policy terms.

The insurance industry’s response has been to pay 

small claims, regardless of merit, to avoid legal costs. 

Lucrative mass claims are brought by claims manage-

ment companies who are adept at finding claimants 

in resort, on Facebook and cold calling. The no-win-

no-fee structure and promise of up to £5,000 means 

claimants have nothing to lose. Solicitors and claims 

management companies advertise on social media even 

before they have clients, posting specific hotels and 

claiming there is an outbreak of illness to seek clients.

Not all holiday illness claims are fraudulent, nor 

are all sickness claims down to food poisoning, but the 

ease with which these claims can be brought and the 

benefits which the lawyers obtain from costs makes it 

unlikely that the number of claims will diminish.

Out with the old proof of negligence
The effect on hotels and their insurers has been huge; 

costs of £1.8m have been awarded in some cases, we’ve 

seen insurers who will not indemnify hotels, and we 

know that policy terms vary from country to country. 

Even hotels with cover may find they do not have  

sufficient cover. Many insurers are considering their 

position in continuing to write this cover.

While we are seeking to redress the balance 

advocating reforms in the civil procedures, the courts 

have arguably made the claimant solicitor’s task easier 

following the case of Wood and Wood V TUI 2017. The 

decision in that case was based on S 4(2) of the Supply 

of Goods and Services Act 1979 and TUI was found 

liable notwithstanding the fact that neither TUI nor the 

hotel were found on the facts to have been negligent.

The claimant proved that their illness was caused 

by food eaten in the hotel and the court found the 

defendant liable on the basis that the food could not 

have been of ‘satisfactory quality’. That decision was 

upheld by the Court of Appeal so claims are now being 

advanced on the basis that proof of negligence is not 

required. The Court is clear that the claimant still has 

to prove illness and that the illness was contracted 

from the food but, given that many claims are brought  

by claimants who do not report illness in resort and 

many may not claim until two to three years after the 

holiday, it is difficult to see what evidence a defendant 

will be able to produce that will persuade a judge that 

the claims should not be accepted.  

Many tour operators have issued guidance to hotels 

abroad and many have put in place new procedures 

aimed at capturing reports of illness in resort. The 

procedures introduced will hopefully make it more 

difficult for claimants who do not report in resort to 

bring claims and also assist those claimants who have 

genuine claims. To work effectively, the courts need to 

treat the evidence of those claimants who flout these 

procedures with some caution.

Cruise passengers can’t benefit from the case of 

Wood because those claims have to be brought under 

EU 392/2009 which requires the claimant to prove 

‘fault or neglect’ of the carrier. The defence in the case 

of Nolan V TUI 2015, in which the court found that  

the carrier was not negligent for a Norovirus affecting 

218 passengers would still be successful even after the 

case of Wood.

Like hotels and resorts, cruise ships are facing more 

food poisoning claims. Lines which test for pathogens 

are more able to defend claims than those who do not. 

Overall, cruise lines have sophisticated GI procedures 

and are better able to defend such claims. Indeed, the 

procedures introduced by some hotels are based on the 

cruise procedures. The recent success of Butlins was 

based on similar systems. QOCS, however, means that 

it is commercially difficult to run them all to trial.

We are all seeking to persuade the Ministry of 

Justice (MOJ) to change the procedures to take away 

the enormous cost benefit to claimant lawyers who 

advance these claims and the ever-growing number 

of claims management companies who, directly or 

indirectly, fuel these claims. In the meantime, improved 

systems in resorts will be an important way to contain 

these claims. Settling them will only bring more claims. 

Wood will inevitably increase claims until a more 

permanent solution is delivered by the MOJ. 

More claims are 
hard to stomach
The rise in gastric illness claims over the last two years 
has been phenomenal. Maria Pittordis examines why 
and looks at the effect on operators, hotels and insurers

 “ [There are]  
claimants who don’t 
report illness until two 
or three years after  
the holiday ”

21st century customer 
Gastric illness claims
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To travel or 
not to travel…

21st century customer  
Understanding FCO advice

W hat does the FCO advice mean to your 

customers and members of the public?  It is 

important that if you are advising your customers on 

the content of FCO travel advice or simply directing 

them to the FCO Travel Aware pages (previously called 

Know Before You Go) that you understand the context 

in which the advice is provided by the government.

The FCO has produced travel advice since 1990, its 

website covers 225 countries and receives about 40 mil-

lion hits from members of the public each year. Members 

of the public or travel companies can  

subscribe to receive updates by email for specific  

countries or multiple counties and subscribers will be 

immediately alerted if advice for a country changes. There 

are 1.3 million subscribers to the email alert service and 

advice is posted on Twitter and Facebook.

Knowing your intel  

It is important to understand how the advice is  

gathered and how it should be interpreted when 

advising customers who ask travel companies whether 

a particular destination is safe.

Each country page has a summary setting out the 

most relevant and important advice. Beneath the 

summary are sections covering security and safety, 

terrorism, entry requirements, local laws and customs, 

health and natural disasters in more detail.

While the FCO team responsible for compiling travel 

advice is based in London, ownership of the content for 

each country rests with the geographical directorate 

for each country or territory concerned. They rely 

heavily on information gained from the FCO’s overseas 

posts, information gathered from open sources such 

as the media, as well as colleagues in government and 

intelligence services.

The information for each country is reviewed at least 

monthly, but in reality far more frequently where there 

are large numbers of British visitors or there are matters 

of interest involving British visitors. Information is 

gathered from a variety of sources:

›	Open sources such as media and online sources

›	 Local contacts from non-governmental agencies

›	 Feedback from individual travellers or travel  

 companies, and travel representatives in resort 

 as part of regular contact with the travel industry

›	 Local FCO staff in post

›	UK Government and local host governments

›	 Intelligence agencies

›	Key partners and English-speaking allies such as EU, 

 US, Australia, New Zealand and Canada.

The risk of terrorism
Given recent events in France, Belgium, London and 

Russia, information about terrorism may be of interest 

to travellers. The terrorism section of the advice has in 

recent years been divided into four categories:

›	High – a high level of known terrorist activity 

›	General – some level of known terrorist activity 

›	Underlying – a low level of known terrorist activity 

›	 Low – limited or no known terrorist activity.   

Following a consultation, the FCO plans to remove the 

threat-level descriptors and instead describe any threat 

in terms of its predictability (whether attacks are likely), 

extent (targets and types of previous attacks), context 

(which groups are responsible, history of attacks, and 

what the host government advises about the terrorist 

threat – where such advice is offered) and, where 

possible, details of the host government’s counter 

terrorism actions (eg where groups have been arrested). 

It is important to note that the FCO does not advise 

against travel to every country where there is a risk of 

terrorists operating.

Separate from the system of warning about the risks 

of terrorism in each country are clear criteria for when 

the Government will advise against travel to a country.  

The criteria for advice against travel were agreed in 

2004 and whilst there was a further review of the way 

travel advice is provided in 2016, the criteria agreed in 

2004 are not expected to change and are summarised 

as follows:

›	 Non-terrorist threats like coups, civil unrest, natural 

 disasters where the risk to British nationals is 

 unacceptably high will receive an advice against all, 

 or all but essential, travel

›	 In the case of terrorism, the FCO will advise against 

 travel in situations of extreme or imminent danger 

 where the threat is of a sufficiently specific or large 

 scale or endemic to British nationals.

The travel advice is colour coded and it is important 

to understand what the relevance is of a country or an 

area within a country being shown as red, amber 

or green.  

›	 Red on a map of a country or part of a country is 

 FCO advice against all travel to that country or area 

 within the country 

›	 Amber means the FCO advises against all but  

 essential travel to that country or area 

›	 Green means travellers should check the FCO travel 

 advice before travelling.  

Over the years many have interpreted the red, amber, 

green colouring has as a traffic light system. Namely, 

red hmeans ‘stop’, no travel; amber has been interpret-

ed as meaning ‘proceed with caution’; and green has 

been interpreted as ‘go’ or good to go. But as can be 

seen, that is not actually the travel advice that is being 

given by the FCO, and it is important, if you are being 

asked to pass on FCO advice, that you understand that 

green does not mean the FCO is categorising an area as 

safe. It is stating the public must read the travel advice 

and then decide if they wish to travel.

At the end of the day it is for customers to review 

the information highlighted by the Government and 

then make their own decision as to whether they wish 

to travel to a destination or not. However if travel 

agents or operators are asked to provide information 

on whether a destination is safe, they should flag the 

existence of the FCO’s Travel Aware site (below) and 

encourage customers to read the content and FCO 

country advice before deciding where to holida 

travelaware.campaign.gov uk/

…that is the question. Claire Mulligan provides a guided tour of Foreign and  
Commonwealth Office  travel advice so that you can advise your customers wisely

Claire Mulligan Kennedys. With over 20 years of experience in representing tour operators and their insurers, clients include TUI 
(Thomson Holidays), Kuoni, Royal Caribbean, Mark Warner, and ABTA, together with over 400 tour operators and travel agents. She has 
been listed as a ‘Super Lawyer’ in the Telegraph’s rankings in the field of travel, and as a ‘leading lawyer’ by Chambers & Partners and Legal500.
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Removing the barriers
Michael Gwilliam looks at domestic and international 
travel for disabled people, with a particular focus on 
dementia sufferers

O n 3 May 2013, 83-year-old dementia sufferer 

Victoria Kong walked past the assistance agent 

waiting to meet her at the airport in Washington DC 

from a flight from Barbados. CCTV footage shows 

that she gave no appearance of being disoriented or 

distressed. Mrs Kong walked past her daughter without 

seeing her and wandered out of the terminal. Sadly, her 

body was found the following Monday in woods about 

200 metres from the airport perimeter. Relatives said 

she probably died from exposure.

There are 850,000 people currently living with demen-

tia in the UK. This is projected to rise to nearly 1.2 million 

by 2025. Worldwide, the number of those affected is likely 

to reach 135 million by 2050.

Dementia is a global issue. Increases in life expect- 

ancy create an older population with greater health needs 

but high lifestyle expectations. People rightly expect to 

participate in leisure and tourism activities in later life but 

this can be constrained by the onset of dementia. Taking 

part in tourism activities can be fundamental to remaining 

active and help slow the  

progress of dementia. But what are the rights of custom-

ers and the responsibilities of companies catering to the 

needs of customers with a variety of disabilities?

Dementia is a disability, by law
Going on holiday should be relaxing and enjoyable. 

This is no different for people with dementia and their 

family. There are many benefits to a holiday, including 

giving the person with dementia and those close to 

them a break. However, travelling with dementia and 

other disabilities undoubtedly comes with its own 

challenges to which the industry sometimes struggles 

successfully to respond.

There are laws that protect the rights of disabled 

people in the UK. Under section 29 of the Equality 

Act 2010, UK businesses have to make ‘reasonable 

adjustments’ to make their services accessible to 

disabled people. Dementia is classed as a disability for 

this purpose, even though many people with dementia 

would not see themselves as ‘disabled’.

These laws require service providers in the UK 

(including holiday companies and hotels) to remove 

any barriers that prevent disabled people from 

accessing their services. This might refer to physical 

barriers – like entrance steps to buildings – but ensuring 

that a customer has access to services will range from 

providing wheelchair ramps to helping someone get off 

a train and waiting with them until their friends arrive. 

It is crucial that a disabled person is not treated less 

favourably. If a customer requests a hotel room with an 

accessible shower, they can’t be charged more for it.

These laws cover the UK and so services within this 

jurisdiction are clearly within its scope. But what about 

air transportation and services overseas?

Going further afield
The Civil Aviation (Access to Air Travel for Disabled 

Persons and Persons with Reduced Mobility) Regula-

tions 2014 implement Regulation (EC) No 1107/2006 

concerns the rights of disabled persons and persons 

with reduced mobility when travelling by air. These  

require service providers – including airports, airlines, 

tour operators and travel agents – to be trained in 

disability awareness and disability equality. To give 

disabled people the an experience of air travel which 

is comparable to those of other citizens, assistance to 

meet their particular needs must be provided at the 

airport and on the aircraft by employing the necessary 

staff and equipment, again without additional charge.

However, that is not the end of the story. Section 29 

of the Equality Act has a greater reach than perhaps at 

first thought – and applies further afield than merely 

to the UK. In Campbell V Thomas Cook, the Court 

of Appeal decided that obligations to its customer 

extended to events in Tunisia where Mrs Campbell was 

denied reasonable access to her hotel swimming pool. 

The test was whether ‘the connection to Great Britain 

is sufficiently close that the duty to make reasonable 

adjustments is engaged’. In light of the fact that  

Thomas Cook had staff at the hotel able to discharge 

the duty (and the discrimination related to a failure 

to provide facilities offered to a person known to be 

disabled once it was realised the hotel could not offer 

them), the connection to Great Britain was sufficiently 

close and damages were awarded.

There are, of course, limitations too. In Stott V 

Thomas Cook, the Supreme Court was scathing in its 

view of Mr Stott’s treatment during his flight home 

from Zante but found that its hands were tied in being 

unable to award damages for hurt feelings, by the  

exclusive operation of the Montreal Convention.

It is clear there are challenges ahead for the industry 

in responding to the needs of customers with dementia 

and other disabilities. The travel experience of a  

passenger with dementia can plunge into chaos as soon 

as they reach the airport without proper planning on 

both sides. Travel companies are increasingly aware of 

the needs of their passengers with disabilities.  

Indeed, there are a number of ABTA Members who 

offer specialist holidays in this field. The Alzheimer’s 

Society advises customers to talk to their holiday  

company in advance, to make a list of their require-

ments and to ask how they can help with each one. 

The law governing their responsibilities will need to 

evolve and adapt. Holiday companies must take swift 

action to ensure they correctly capture all necessary 

information about their customers’ special needs from 

the stage of first booking and have procedures to  

transmit it down their supply chain to ensure that  

suitable assistance is delivered all along the line. 

Getting the communication process right will prove 

crucial to delivering customer service excellence in a 

financially sustainable manner – and to avoid claims.

Michael Gwilliam Plexus. Michael acts for insurance companies, tour operators, travel agents, accommodation  suppliers, airlines and airports. He 
has over 25 years’ experience in travel law. He is heavily involved in jurisdictional issues, in defending multi-party and group actions and in 
handling claims involving catastrophic loss and fatalities.

21st century customer 
Disabled travellers
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Global money 
matters
Susan Deer advises on how travel companies need to toe 
the line when it comes to international sanctions, thereby 
avoiding the new penalties for those who breach them

F inancial sanctions prohibit businesses, including 

travel companies, from carrying out transactions 

with particular persons or organisations and play an 

increasingly important role in delivering the  

Government’s foreign policy priorities. They are  

imposed at United Nations or EU level, and the UK 

may also implement sanctions of its own initiative.  

HM Treasury publishes a consolidated list of targets 

which consists of the names of individuals and entities 

that are listed by UN, EU and UK sanctions legislation.  

Note that there is a separate regime for US sanctions, 

which may catch UK-based companies with links to a 

US business. The list is regularly updated and you can 

sign up for email alerts. The Office of Financial Sanctions 

Implementation (OFSI) has identified travel as a  

potentially high-risk area because travel companies do 

business abroad and with foreign nationals.

A new regime in the UK for penalising businesses or 

individuals that breach financial sanctions came into 

force on 1 April 2017. This is a fundamental change 

that allows OFSI to impose a monetary penalty if it is 

satisfied (on the balance of probability) that a person (or 

business) has breached a financial sanction and that they 

knew or had reasonable cause to suspect that they were 

committing a breach.

The new penalties fill the gap between prevention  

and criminal prosecution. Legal eagles among you will 

immediately have spotted the application of a civil 

standard of proof rather than the criminal standard of 

‘beyond reasonable doubt’.  

Enforcement in the UK has been relatively light-

touch when compared to the US regime (which fined 

BNP Parabis $8.9m in 2014 for sanctions violations).  

However, the establishment of OFSI and introduction 

of monetary penalties suggest a more robust approach 

should now be expected in the UK, which is likely to 

bring about an increase in the number of financial  

sanctions breaches which are penalised. On launching 

HM Treasury’s consultation on the use of monetary 

penalties, the Economic Secretary, Simon Kirby, said: 

“Financial sanctions are a powerful tool in defending our 

national security, but their strength has been diluted by 

those who breach sanctions regulations… These new 

cash penalties will incentivise everyone to comply with 

the rules, keeping our country safe and strong.”

The sanctions regulations themselves are not new,  

so businesses should already have processes in place to 

support their compliance. However, recent news head-

lines about companies ‘unwittingly funding ISIS  

terrorists’ and travel brands ‘inadvertently funding  

terrorism’ are a reminder that even big brand names can 

get it wrong and suffer reputational damage as a result.  

Managing your sanctions risk
Each business should conduct a risk assessment to  

consider the dangers that may be posed by clients, 

suppliers, transactions, services and jurisdictions (where 

appropriate taking into account associated parties like 

directors and beneficial owners). Firms should consider 

their risk of breaching financial sanctions and form a view 

of what is reasonable for them to manage that risk.

The risk assessment should be documented with a 

rationale for the approach and supported by full senior 

management or board level involvement and responsi-

bility for creating and implementing appropriate policies 

and procedures.

There are some common misconceptions, for 

example, that businesses are exempt from low-value 

transactions (there is no minimum limit); or a belief 

that individuals and entities on the consolidated list are 

all based overseas (this is not the case). Training will 

play a key role and should cover general understanding 

and department-specific procedures and be regularly 

updated. There should be clear escalation processes to 

enable staff to raise concerns with management and a 

procedure for dealing with any enquiry from OFSI.

Businesses can use the consolidated list to screen 

against individuals and organisations (e.g. suppliers) with 

whom they do business – this enables you to know if 

you are dealing with a designated person. Automated 

screening systems are available, but you may also need 

manual processes to identify ‘false positives’ where there 

is a partial match of data. Your screening policy should 

include treatment of potential target matches including 

a process for reporting to OFSI where appropriate.

ABTA involvement
While OFSI will not clear transactions before they 

are processed or offer assurances that practices are 

acceptable, ABTA is working with OFSI to produce 

travel sector-specific guidance for ABTA Members to 

sit alongside OFSI guidance setting out the processes 

it proposes to use in imposing penalties. We set up a 

working group, involving ABTA Members, to educate 

OFSI in understanding the travel industry and support 

their efforts to raise awareness of the financial sanctions 

regime within the sector.

Members should review their compliance procedures, 

or for those businesses yet to address this issue, imple-

ment robust procedures as a matter of urgency. Having 

appropriate processes in place will allow companies 

to mitigate their risks of breaching sanctions and, in 

the event of a breach, may reduce the risk of receiving 

a monetary penalty. Make sure it’s not your business 

grabbing the headlines for all the wrong reasons.

What you need to know 

›			New regime from 1 April 2017 for imposing  

 monetary penalties for breach of financial sanctions.

›			Provides alternative to criminal action.

›			Maximum penalty £1 million or 50% of estimated 

 value of the breach.

›			Regulator can publish details of penalties to promote 

 awareness of good practice and deter future 

 non-compliance.

›			Can also penalise for failing to provide information on 

 financial sanctions breaches.

Susan Deer ABTA. Susan started her travel industry career as a business travel agent before qualifying as a solicitor. 
Having worked in-house and in private practice, she has a broad range of expertise in travel law including commercial, 
regulatory and consumer law as well as litigation. Before working at ABTA she was Group Lawyer for Cosmos Holidays.

International sanctions 
Avoiding new penalties
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Tricky business

T he law around direct marketing and understanding 

when customer consent may or may not be 

required is a complex area and one that is set to get 

trickier with the introduction of the EU General Data 

Protection Regulation in May next year. Yes, I know 

we’re leaving the EU, but the UK will be bound by all 

regulations implemented before March 2019 and any 

UK business processing the data of European citizens 

will be required to comply with the new regulation. 

What do we mean by direct marketing? It consists of 

any advertising or marketing communication (whether 

trying to sell a product or promoting an organisation) 

that is directed to particular individuals or companies, and 

includes market research calls.

The main laws and regulations governing direct  

marketing and consent are: the Data Protection Act 1998, 

Privacy and Electronic Communications (EC Directive) 

Regulations 2003, Consumer Protection from Unfair 

Trading Regulations 2008, UK Code of Non Broadcasting 

Advertising, Sales Promotions and Direct Marketing  

(CAP Code) and the Code of the Direct Marketing  

Association (DMA).  

Personal data and consent
Individuals have rights in relation to personal data. It  

includes, amongst other things, names, addresses, email 

addresses, telephone numbers, IP addresses, images and 

photos. The regulation expands the scope of personal 

data still further. If you use personal data in any way as 

part of your direct marketing, you must give customers 

the opportunity to ‘opt in’ or ‘opt out’ of contact. If you 

are using sensitive personal data such as individual’s data 

relating to health, race, sex, religion or political orientation 

then you will need to obtain the ‘express’ prior consent to 

directly market e.g an email confirming their agreement to 

receive direct marketing.  

Soft opt-in
Currently under Electronic Communications regulations, 

businesses can rely on what’s often called ‘soft opt-ins’ for 

non-sensitive data marketing to avoid the need to obtain 

the prior consent of an individual each time you want to 

direct market to them.  

Soft opt-in applies where (i) you have obtained the 

individual’s details as part of a sale of a product or service 

(ii) the marketing message contains only a similar product 

or service and (iii) the customer has a simple means of 

refusing unsolicited marketing at the time their details 

are collected and, if they do not opt out, they are given a 

simple way of doing so in every future message. 

But times, they are a changing..
The regulation represents the biggest shake up in the data 

protection regime for over 30 years. It will bring about 

a number of important changes for direct marketers, 

including:

›	 They will have to provide more detail in their privacy 

 notices including, for example, whether profiling 

 takes place. In the UK, the ICO is already consulting 

 on a draft Privacy Notices code of practice, which it 

 has drafted with the regulation in mind

›	 The rules on obtaining consent will be stricter and 

 will require an individual’s “clear affirmative action” 

 and until further regulatory guidance is available, 

 it is unclear whether organisations will be able to 

 rely on implied consent. For now, the recommend- 

 ation is to avoid relying upon implied consent. 

 It seems very unlikely soft opt-in will be an option 

 from May 2018

›	 The regulation expands the reach of EU law as non 

 EU data controllers and data processors will be 

 subject to the Rregulation if they either offer goods 

 or services to data subjects in the EU irrespective of 

 whether payment is received or monitor data 

 subjects’ behaviour insofar as their behaviour takes 

 place within the EU. Many non-EU businesses that 

 are not currently required to comply with the Data 

 Protection Directive will, therefore, be required to 

 comply with the Regulation.

In addition, now that the regulation has been finalised, the 

European Commission has launched a consultation on the 

E-Privacy Directive and the consultation closed on 5 July 

2016. The UK Information Commissionaire has responded 

to the consultation and the Article 29 Working Party and 

the European Data Protection Supervisor have both pub-

lished their opinions. All three agree on many aspects as to 

how the E-Privacy Directive should be reformed, including 

the requirement that a recipient’s prior consent should 

be introduced for all types of unsolicited electronic direct 

marketing, irrespective of whether the marketing is carried 

out by telephone, fax, email or text. 

So, to summarise, the days of unsolicited direct  

marketing seemed numbered.

The EU’s new data protection regulation comes into effect next May 
and it’s advisable to get your head around its implications. Brexit or no 
Brexit, we all have to follow this regulation

Matthew Pryke Hamlins. Matthew is an expert in intellectual property law, IT and commercial matters. He has extensive experience 
advising businesses on the full ambit of cyber security and data protection matters. He advises companies on the best practical and legal 
measures to mitigate and manage security breaches and ensure compliance with the new EU General Data Protection Regulations

Data protection   
Steps to take now
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T he Package Travel Regulations 1992 (PTR) 

created valuable rights for package travellers. 

They created a requirement for customer payments 

to be financially protected; they made tour oper-

ators liable for the negligence of suppliers; and they 

introduced other protections concerning the provision 

of information to travellers and the terms of the 

package contract.

The dawn of the internet encouraged new business 

models which fall outside the scope of the PTR. In turn, 

this has led to calls for the PTR to be changed so that it 

captures these new models. After much lobbying and 

debate, these calls have now been answered by the 

publication of a new Package Travel Directive (the New 

Directive). So what does it all mean? Are all holiday 

sales now regulated?

Nearly everything will be a package
If you thought that the era of package holidays 

was over, you’d better think again. It is back with a 

vengeance. There will now be more packages than ever 

because the definition of what a ‘package’ is is being 

significantly expanded to include traditional packages, 

most flight-plus and some click-through sales. And any 

simultaneous purchase of separate ‘travel services’ is 

likely to be a package. 

To be precise, the definition of a package envisages 

the combination of ‘travel services’, which are defined 

as: carriage of passengers; accommodation; car rental; 

other tourist services not intrinsically part of the above 

(subject to certain minimum thresholds which must be 

met for this category to form a package).

In general, and putting aside exceptions, a package is 

a combination of at least two travel services if they:

1. Are combined by one trader under a single contract 

 e.g. traditional package holidays.

2. Are purchased from a single point of sale e.g. the 

 OTA model whereby customers choose a basket of 

 travel services and then pay for them at checkout.

3. Are offered, sold or charged at an inclusive or total 

 price e.g. where the customer makes a single 

 pay ment for all travel services, regardless of 

 whether the price is shown as one sum for the entire 

 arrangement, or whether each travel service is 

 individually priced with a total to pay for all.

4. Are advertised or sold under the term ‘package’ or 

 under a similar term, for instance ‘combined deal’ or 

 ‘all-inclusive’.

5. Are combined after the conclusion of a contract 

 under which the traveller can choose from a 

 selection of different types of travel services.

6. Are purchased from separate travel companies 

 through linked online booking processes where the 

 traveller’s name, payment details and email address 

 are transmitted from the first travel company to 

 the second and a contract with the latter is con- 

 cluded within 24 hours e.g. where a customer buys 

 accommodation and on the confirmation screen 

 there is a link to a car hire website.

The consequences of organising and selling packages 

will be similar to before. The new Directive imposes 

financial protection requirements, liability for the  

negligence of suppliers and the regulation of the  

provision of information to the traveller and the terms 

of the package contract. However, all these areas have 

been revised and refreshed.

Package lite
The new Directive also introduces a pared-down 

version of packages which will be called Linked Travel 

Arrangements (LTA). These capture holidays which are 

not packages but compete closely with packages. It 

is therefore thought that some obligations should be 

imposed on the sale of LTAs, but not all of those appli-

cable to packages. In essence, an LTA will exist where 

the traveller purchases two different types of travel 

service (although not a package) and where:

›	 The customer makes a single visit to a travel 

 company (whether online or in-store), and that 

 travel company facilitates the customer making 

 separate selections and separate payments for each 

 travel service e.g. the customer buys one travel 

 service, and then in a separate transaction buys 

 another travel service;

›	 The customer buys one travel service from the 

 travel company, and then that same travel company 

 facilitates, in a targeted manner, the purchase of an 

 additional travel service from another travel 

 company within 24 hours e.g. cross-selling 

 third-party products on the confirmation of booking.

However, linked websites and cross-selling will not 

always lead to the creation of LTAs. The new Directive 

suggests that simply informing travellers about further 

travel services in a general way, for instance if a hotel’s 

website includes a list of all operators offering  

transport services to its hotel, independently of any 

booking will not be enough.

The consequences of a travel company facilitating 

the sale of an LTA is that it will be obliged to provide 

financial protection for the refund of payments it 

receives and, where relevant, repatriation, insofar as a 

travel service is not performed as a consequence of its 

insolvency. However, one very significant difference is 

that the new Directive does not impose liability on a 

facilitator of LTAs for the negligence of its suppliers, 

neither does it impose the same requirements concern-

ing the provision of information to the traveller and the 

terms of contracts with the traveller. The real focus of 

LTAs is to provide limited financial protection for travel 

arrangements which are not quite packages.

What should you do?
All travel companies should reassess what they are  

selling, and how they are selling it, to determine 

whether they will be selling packages and/or LTAs  

under the new Directive. Those currently selling packages 

should assess whether they might now also be selling 

LTAs as a result of the cross-selling arrangements they 

have with trade partners. The new Directive brings with it 

enhanced consumer rights, which travel companies will 

need to ensure they can provide (and back-off) through 

the commercial arrangements they have with their suppli-

ers. Travel companies will also need to take other steps to 

manage these risks, including through greater scrutiny of 

suppliers and ensuring insurance covers the new breed of  

package holidays.

A new breed of 
package holiday
Rhys Griffiths casts his eye over the new Directive 
which significantly expands the definition of a 
package holiday. Travel companies should heed 
his advice to future-proof their business

Rhys Griffiths fieldfisher. Rhys is a partner and the head of the Travel 
Group at Fieldfisher. He advises clients on travel regulation and disputes.

21st century customer 
Gastric illness claims

Package Travel Regulations 
The new Directive explained
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When it all 
heads south
What happens, under the new Package Travel 
Directive, when things go wrong? Alex Padfield 
leads the way along the bumpy path of liability

Alex Padfield Hextalls. Alex is widely recognised for his specialist advice on tour operators’ and travel agents’ liability and acts for insurers and travel 
industry clients in this field. He also advises his travel clients on a wide range of commercial and regulatory issues. Alex speaks regularly at seminars, both 
in-house and externally, including the ABTA Travel Law conference.

O ver the years we’ve got used to the protection  

travellers get with a package holiday. Sadly, 

there  are times when things go wrong – whether bad 

luck, bad weather, bad planning or events outside an 

organiser’s control – but where do agents and  

operators stand under the new Directive? 

Problems before travel
The effect of changes to bookings before travel 

depends on whether the change is minor or major. The 

Directive is helpful as it lists the ‘main characteristics’ 

of a holiday, including things like destination and 

number of nights, but also things like the meal plan and 

included excursions. Any significant alteration to these 

main characteristics will be a major change. 

As to what happens, the answer is, it’s not much 

different to now. If there’s a major change then the 

burden rests with the organiser, not the agent, to sort 

it out. The organiser has to tell the customer about the 

changes and it’s then up to the customer whether to 

accept those changes or terminate the contract. If the 

customer wants to terminate, they can do so without 

paying a fee. If the organiser can offer a substitute 

package the customer can accept this and if it’s of a 

lower quality they’ll get an appropriate refund.

What about compensation? We’ll have to see what 

happens as the courts look at the New Directive but it 

seems that unless the change is due to ‘unavoidable 

and extraordinary circumstances’, the organiser will 

have to pay compensation. If it’s the supplier’s fault or 

the organiser’s fault, compensation will be due, but if 

it’s down to bad weather, the organiser might have an 

argument as to why they shouldn’t pay. 

When problems occur on holiday
This could be anything from bad weather to sub- 

standard accommodation or customers having  

accidents and getting injured. 

As is currently the case, the organiser is responsible 

for ensuring that everything within the package holiday 

contract is provided as agreed. If things go wrong, it’s 

the organiser who has the main responsibility to sort 

them out. But agents beware, the New Directive allows 

customers to contact the organiser through you – so 

agents will need to have systems in place to ensure 

that if customers in difficulty get in contact, they can 

contact the organiser on the customer’s behalf and 

help to get things sorted out.

If something does go wrong, the basic starting 

point is that if it can be fixed, it should be and as soon 

as possible. The organiser has to ‘remedy the lack of 

conformity with the contract’ unless that is impossible 

or involves ‘disproportionate costs, taking into account 

the extent of the lack of conformity and the value of 

the travel services affected’. I suspect the courts are 

likely to be sympathetic to customers and expect any 

problems to be sorted out unless it is going to cost 

significantly more than what the customer originally 

paid for the holiday. 

Revert to plan B
There is more. If a significant proportion of the services 

contracted for can’t be provided then the organiser has 

to offer ‘suitable alternative arrangements’ if possible 

of equivalent or higher quality at no extra cost to the 

consumer. Lower quality alternatives can be offered too 

but only with a price reduction. 

A new aspect is that the customer can only reject 

alternative arrangements if ‘they are not comparable 

to what was agreed in the package travel contract or 

the price reduction is inadequate’. Again, we shall have 

to wait and see exactly how this is interpreted but I 

suspect the presumption will be that the holiday should 

continue unless it is drastically different (for example, 

in a completely different location) to what was 

purchased. All this has to be done within a  

reasonable time. If it isn’t, the customer can terminate 

the contract, ask to be taken home and seek  

compensation. So the need to act quickly is clear. 

Ifs and buts
There’s a new obligation on organisers to provide  

help to travellers in difficulty, including information 

on health services and consular assistance, help with 

emails and calls home, ands any assistance they need in 

finding alternative accommodation.  

A further new aspect is that if customers can’t  

travel home on the planned date and this is due to 

‘unavoidable and extraordinary circumstances’ (a 

hurricane, for example), the organiser has to bear the 

cost of additional accommodation subject to some 

limits. Those limits don’t apply to persons with reduced 

mobility, pregnant women and unaccompanied minors.

All this assumes we live in an ideal world where  

suppliers quickly sort out any problems and where 

organisers willingly pay for them to do so. That doesn’t 

always happen so there will be situations where things 

go wrong and aren’t remedied – or where customers 

might injure themselves, for example. What then? 

In those cases, if the customer sustains ‘damage’ 

as a result of the lack of conformity, they will usually 

be entitled to compensation, unless the organiser 

can show that the lack of conformity was down to 

the customer’s own fault, someone unconnected 

with the package or ‘unavoidable and extraordinary 

circumstances’. This is fairly similar to the situation 

that currently exists but we will have to see exactly 

how the courts apply this. Generally speaking though, 

if something happens and it’s the fault of anyone 

connected with the holiday contract, compensation 

will be due.

This is only a brief summary of what awaits us 

under the New Directive and we will have to see what  

happens in practice when the new law starts to bite.

Package Travel Regulations 
Your liability when things go wrong
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Didn’t see that one coming
Andy Cooper has experience of extreme circumstances impeding travel. He looks to 
the new PTD for clarification on where travel organisers will stand in these cases

B ack in 2010, I was one of the many people caught 

up in the airspace closures caused by the volcanic 

ash cloud. I was travelling on a cross-channel train with 

two of the leading travel lawyers in the UK, and took 

the opportunity to discuss with them how far they 

thought the then current Package Travel Directive 

obliged tour operators to support, assist, and indeed 

fund their customers in that situation. Interestingly, 

they had diametrically opposed views, and it was 

a common feature at the time that there was very 

little certainty as to how far the tour operators’ 

obligations extended. 

That same week saw the European Commission hold 

a workshop on a new Package Travel Directive and, 

inevitably, part of the workshop was devoted to  

discussing tour operators’ obligations during events 

outside their control. Interestingly, there were 

significant variations in practice across Europe: the 

UK Department of Business took the view that it 

regarded tour operators as being obliged to assist their 

customers to find alternative accommodation during 

the airspace closure and to return customers to the UK 

when the airspace reopened, effectively at the tour  

operator’s expense; the German authorities, on the 

other hand, were happy to allow German travel  

businesses to share the costs with their customers.

Looking for Euro clarity
For a European Commission looking for consistency and 

certainty of consumer rights, this difference of views 

was hardly pan-European harmonisation, and therefore 

it ensured that the new Package Travel Directive, when 

it eventually appeared, contained text which gave some 

clarity to the situation. 

At one point in the Directive negotiation process, 

the Commission had planned to coincide the reform 

of the Package Travel Directive with the reform of 

Regulation 261/2004 on air passenger rights, and as 

a result, attempted to put mirroring provisions in the 

new Package Travel Directive and the new Air Passenger 

Rights Regulation. Unfortunately, the latter regulation 

has been held up by political battles over Gibraltar,  

so the extended obligations will currently only apply  

to organisers as now defined in the new Package  

Travel Directive. 

Article 13(7) sets out the new obligation: ‘As long as 

it is impossible to ensure the traveller’s return as agreed 

in the package travel contract because of unavoidable 

and extraordinary circumstances, the organiser shall 

bear the cost of necessary accommodation, if possible 

of equivalent category, for a period not exceeding three 

nights per traveller. Where longer periods are provided 

for in Union passenger rights legislation applicable 

to the relevant means of transport for the traveller’s 

return, those periods shall apply’.

However, the cap on liability to three nights is 

removed in certain circumstances, as set out in Article 

13(8), in particular if the customer has advised the tour 

operator that they are:

›	 A Person of Reduced Mobility (a term which 

 seems to be getting an ever wider definition – 

 a common issue with EU legislation), or a person 

 accompanying them

›	 A pregnant woman

›	 An unaccompanied minor

›	 Persons in need of specific medical assistance. 

The separation of the obligations on tour operators 

from those imposed on airlines does potentially create 

a significant problem for tour operators. Part of the 

purpose of making the changes to the two pieces of 

legislation concurrently was to ensure that affected 

travellers had consistent rights in the event of problems 

outside anyone’s control, and that both airlines and 

tour operators had a clear and relatively fixed idea of 

the likely financial and other exposures. 

If the cap fits
The position has been made more complex by a 

decision of the European Court in 2013. This was a case 

related to the ash cloud, and the court decided that the 

obligation to provide assistance, even where there are 

extraordinary circumstances, is not limited. In theory 

then, an airline is obliged to look after customers until 

the circumstances change, which may be considerably 

longer than three days. This means that the three-day 

cap in the Directive appears not to apply to Reg 261, 

and as such, tour operators may not be able to rely on 

that cap – which leaves us with a bizarre position that 

the European legislator has decreed a cap, which is 

going to be ineffective because the legislator has also 

failed to change another piece of legislation. 

Furthermore, the extended definition of what 

constitutes a package will mean that there will be a 

number of package customers in a destination who  

do not have support from a tour operator in the  

resort, and who will be left on their own. Are those 

customers able to book in to the nearest five-star hotel 

and recharge the costs to their travel organiser? 

Alternatively, does this lead to a situation where 

all newly defined package organisers are effectively 

obliged to have access to ground handling agents in 

every destination, who will take responsibility for 

looking after customers in that situation? Or will they 

be able to rely on the airline to sort them out? That 

may be fine if they are within Europe, but what of the 

long-haul traveller, where the rights under Regulation 

261 don’t apply to a non-EU airline?

While it is likely that an ash cloud is a once-in-a- 

lifetime problem, or to use the technical description 

used by governments, a 1-in-40 year occurrence, there 

will be other situations which lead to flights being 

cancelled, and customers being stranded in resorts 

ranging from severely adverse weather (hurricanes, etc) 

to airport or airspace closures. Brussels Airport was 

completely closed for 12 days after the terrorist attacks 

in 2016, and while that was close enough to make 

alternative arrangements for customers to return to the 

UK, it would not have been so easy from other parts of 

the world. 

In summary, therefore, while the new obligations 

on travel organisers make sense in theory, the practical 

issues which may arise are those which we will need to 

watch with interest.

Andy Cooper Jet2Holidays. Andy is the Head of Compliance Regulation and Resilience. He is a solicitor who joined the 
travel industry in 1989. He has been closely involved with the development and implementation of the 1990 Package 
Travel Directive, as well as many of the developments to the Directive in the intervening period.

Package Travel Regulations 
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I t is arguable that the biggest long-term impact 

of the new Package Travel Directive will prove 

to be the dramatic change in the way the industry 

is regulated. It is not exaggerating to say that the 

whole shape of the industry could be altered as a 

consequence.

Currently, sellers of packages must ensure that  

prepayments made by consumers are secured and 

provision made for repatriation (where relevant) in the 

event of insolvency. UK law only protects packages 

sold in the UK. So a UK organiser wanting to sell to 

consumers in a number of different European member 

states has to comply with the regulation in each state – 

a complex and time-consuming process. 

The new law (applicable from 1 July 2018) is con-

tained in Articles 17 and 18 of the Directive. Article 17 

says that:

›	 Member states must regulate all package organisers 

 ‘established in their territory’

›	 The insolvency protection shall benefit travellers 

 regardless of their place of residence. (As far as I can 

 see, this is not limited to consumers living within 

 the EU or EEA) 

›	 The security (to cover refunds and repatriations) 

 must be effective, based on the organiser’s trading 

 volumes and patterns. Remember that the Court of 

 Justice (EU) decided back in 1999 in the case of 

 Rechberger V Austria (C-140/97) that, however  

 reasonable the protection appears when it is put in 

 place, and however unexpected the reasons for 

 insolvency, the state is liable to consumers if the 

 protection turns out to be inadequate

›	 For consumers stranded at the time of insolvency,  

 the fund can be used to pay for continuing the  

 holiday and paying for accommodation

›	 Companies which have no place of establishment 

 within the EU will continue to be regulated in the 

 old-fashioned way, i.e. needing to comply with the 

 requirement of the Regulator in each country in 

 which they sell (an incentive to establish in the EU!).

Article 18 requires each member state to  

 recognise that the way in which each other member  

 state enforces Article 17 complies with its own  

 requirements. Member states must provide  

 information about their protection generally,  

 and about the protection of individual organisers.

Ups and downs
What does this mean? First, it is a great opportunity 

for large companies to simplify (and save money on) 

their international operations; and equally, a great 

opportunity for SME operators to expand into new 

markets without the nightmare of repetitive and costly 

regulation. Of course, consumers should benefit from 

keener prices. And indeed our Government has already 

announced that it will align the ATOL scheme so that 

sales of flight packages to consumers in other European 

states by UK organisers will be protected by ATOL. 

But secondly, there may be a downside. If the dismal 

consequences of the Lowcost Holidays collapse taught 

us anything, it is that the level of protection is not the 

same in all EU countries. And it is no use pretending 

that some companies won’t be tempted to move their 

place of establishment to the cheapest jurisdiction 

(Eastern Europe? Greece? Who knows where it will 

be!). The worry is that (a) the level of consumer  

protection will be inadequate; (b) the UK Government 

can’t prevent this – see Article 18 above; (c) consumers 

won’t know or won’t understand – see Lowcost; and 

(d) British consumers will have to apply for repatriation 

or refunds from (say) a Latvian regulator; how will they 

locate and communicate with them?

Finally, where an organiser is established means 

that the head office and senior management are in 

that country. It’s not enough to get a PO Box address, 

or a satellite office! So that will probably deter some 

companies, especially SMEs, from uprooting.

Let’s not forget Brexit
The PTD is European legislation. We have no idea 

what will happen to this after Brexit in March 2019. 

One hopes that negotiation leads to British companies 

still having the benefits of the PTD. But if not, will UK 

companies be forced into having one business in the UK 

to sell to British consumers, and one within the EU for 

all other sales?

Linked Travel Arrangements
As is perhaps now well known, Linked Travel  

Arrangements (LTAs) were invented by the new PTD 

as an anti-avoidance measure, a long stop in case any 

company found a way of selling combinations of travel 

services which sidestep the new wide definition of 

‘package’. An LTA can be created in two ways:

1. Separate selection and payment for services on a 

single occasion.

2. A click-through type booking where the second 

booking does not follow from the transfer to the 

second website of data such as the consumer’s credit 

card details.

I predict that the courts will interpret the first point 

very strictly – we’ve already seen how the courts like to 

construe a package if it helps an injured consumer (for ex-

ample, Titshall V Qwerty), and they will certainly do that 

again when a company argues that they ‘only’ sold an LTA. 

Further, by Article 19(2), if a consumer is not adequately 

warned that they are buying an LTA, and not buying a 

package with all the rights that brings, then the trader is 

treated as having sold a package holiday anyway! 

Even the insolvency protection for an LTA is weak, 

applying as it does only to the first element booked, 

and only for such time as the agent who sold the first 

element (and it almost always will be an agent) holds 

the consumer’s money before passing it on to the  

service provider e.g. airline or hotel. 

The Government has announced that LTAs will 

be regulated by the Civil Aviation Authority under 

the ATOL scheme, but possibly under a different 

brand name in order to avoid contamination of the  

ATOL brand.

Changing the shape of 
the travel industry
Stephen Mason digests the new PTD as he considers its 
potentially huge impact on how the industry is regulated

Stephen Mason TravLaw. Stephen is senior partner of Travlaw LLP, where he advises a large number of travel companies. He is the co-author of the 
textbook Holiday Law. Stephen speaks at many conferences and seminars and is Chair of the Law Society’s Civil Justice Section. He is ranked as top 
travel lawyer in Chambers Directory 2016.

Package Travel Regulations 
Protecting customers’ money



Handling Illness Claims seminar
14 June 2017
Kennedys Law, 56 Oxford Street, Manchester M1 6EU

Handling illness claims is a key issue for the travel industry. The sector has seen a marked increase in 
the number of complaints and claims being sent by customers or their solicitors.

Our one-day Handling Illness Claims seminar will deliver practical guidance to help travel industry 
professionals to plan, prepare for and respond to the increase in claims.

Speakers:
Claire Mulligan, Partner, Kennedys 
Professor Rodney Cartwright, Professor in Microbiology
Dr. Esteban Delgado, Chairman and Technical Director, Preverisk
Susan Deer, Senior Solicitor, ABTA
Ian Bates, Client Services Manager - Customer Claims, Thomas Cook UK & Ireland

BOOK YOUR 
PLACE AT 

abta.com/events 
or contact  

events@abta.co.uk

@ABTAmembers   Contact: events@abta.co.uk

Event sponsors



Cork Bays & Fisher is a division of Vantage Insurance Services Limited (VISL). VISL is authorised and regulated by the Financial Conduct Authority. 
VISL is registered in England No. 3441136. Registered office: 41 Eastcheap, London, EC3M 1DT

Specialist insurance brokers 
providing solutions for the travel 
industry for over 35 years

If you would like to discuss your insurance 
requirements further, please contact us on:

020 7655 8080
enquiries@corkbaysfisher.co.uk

www.vantageinsurance.co.uk

Our clients all have different insurance 
requirements so our expertise is 
varied and extensive. Using our team’s 
knowledge and combined experience 
of the industry, we are able to tailor our 
insurance products to meet your particular 
requirements. This helps to provide 
the complete solution for your risk and 
insurance needs.

Specialists in:
l Tour Operators’ &/or Travel  

Agents’ Liability Insurance

l ABTA Bonds

l ATOL Bonds (CAA)

l IATA Bonds

l Airline Bonds

l Commercial Office Insurance

l Directors’ & Officers’ Liability Insurance

l Conference & Event Organisers’ Insurance

l Event Cancellation Insurance

l Crisis Management Insurance

l Catastrophe Plus Insurance

l Commercial Combined Insurance

l Business Travel Insurance

l Cyber Liability & Data Risks Insurance


