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Welcome

Simon Bunce, Director of Legal Affairs, ABTA
Simon is a solicitor and ABTA’s Director of Legal Affairs and Company Secretary having joined ABTA as a Legal Adviser 
in 1996. Simon’s team is responsible for the provision of legal and regulatory guidance to Members; the advice and 
alternative dispute resolution services to customers of ABTA Members; and for the operation and enforcement of ABTA’s 
Code of Conduct. Simon chairs the Legal Committee of ECTAA (European Travel Agent and Tour Operator Association) 
and is co-author with Professor David Grant and Stephen Mason, of Holiday Law - The Law Relating to Travel and 
Tourism 6th Ed.

The introduction of new regulations in the first half of 2018 required travel companies to 
reassess their businesses and, in some cases, radically change business models. As those 
regulations bed in, this edition of Travel Law Today reviews some of the areas that are still 
causing confusion and concern. 

While the Government has issued guidance on the new Package Travel Regulations this has not perhaps provided the 
clarity that many had wished and until such time as the courts have had their say on the precise meaning of the 
Regulations, it is up to the industry and the regulators to come to an understanding on how some of the Regulations should 
be implemented.

In other areas – GDPR and passenger rights, the regulators and the courts have provided more clarity, which should help 
businesses understand their responsibilities. 

With Brexit approaching, it is important that businesses seek clarity where it exists and we are extremely grateful to the 
ABTA Partners who have contributed to this edition for giving their expert opinions on issues arising in a fast-changing travel 
environment. 

I hope that these articles and the ABTA Conferences and Events programme will be a valuable part of your business planning 
at this critical time. 
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Package Travel Regulations: Regulations, Code of 
Conduct and consumer confidence

Paula Macfarlane, Senior Solicitor, ABTA
Paula has 17 years experience advising ABTA Members on travel law including package travel, ATOL, consumer law, 
booking conditions, advertising and data protection. She runs ABTA’s Code of Conduct processes and writes the 
extensive, practical guidance available for Members on compliance with the Code and their legal obligations.

As part of ABTA’s work helping Members to understand and comply with the new Package Travel Regulations (PTRs) I have 
updated the Code of Conduct and its accompanying guidance. The new protections for consumers in the Regulations are 
now reflected in the Code, along with practical help for Members in delivering them.

Add to this that the Code retains other long-standing protections for consumers, such as the 28 day rule for replying 
to complaints, the compulsory arbitration scheme, and providing full, accurate information, and you can see that ABTA 
Members are uniquely placed to provide a quality service to their customers. 

ABTA’s recent consumer survey found that 75% of people feel more confident booking a holiday with an ABTA Member 
which means Members should make sure they promote their membership and clearly display the ABTA logo on their 
websites, documents, shops and all advertising.

Areas in which the Code has been updated
Information to clients
The Code now requires that Members give the information required by the PTRs. The guidance to the Code goes into more 
detail. It covers package holidays and linked travel arrangements, and sets out what the information is and advises on how it 
might be provided to clients on websites and in face-to-face or phone bookings. 

The Code retains additional clauses about information and goes further than the PTRs by guarding against misleading 
information: “Code 1D: Members shall ensure that no advertising or promotion or any other publication, whether in writing 
or otherwise, shall contain anything that is likely to mislead the public.”

Cancellations and significant changes
This part of the Code has been extended to all package organisers, whether principal or agent.

The Code continues to state that Members should not cancel inside the balance due date. The exceptions have been 
updated: unavoidable and extraordinary circumstances, or where the minimum number of bookings has not been reached 
and the Organiser follows the time limits set out in the PTRs. 

The Code continues to make it a breach if Members make a significant change inside 14 days of departure. The exception is 
if they’re constrained to do so as a result of circumstances beyond their control.

“ABTA’s recent consumer survey found that 75% of people feel more confident booking a 
holiday with an ABTA Member which means Members should make sure they promote their 

membership.”
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If Members do cancel or make a significant change, the Code, as it always has done, outlines a simple procedure: Members 
must offer an alternative, if available, or a full refund. Additional compensation will be due to clients if the client accepts a 
refund as a result of the change or cancellation rather than an alternative, unless the exceptions apply. 

The Code guidance deals with some other points arising from the PTRs:
1. It reminds Members that there is a process in the PTRs for notifying clients of significant changes and giving them a 

time limit to respond.
2. It states that the PTRs include some changes as significant changes, e.g. a change to an excursion, but the Code of 

Conduct Committee will always look at the holiday as a whole when deciding if there’s been a significant change for the 
purposes of the Code.    

Surcharges
Surcharges are increases in the price after the booking has been made. The Code goes further than the PTRs and retains the 
rule that Members must absorb an amount equal to 2% of the holiday cost before passing on a surcharge. This provides an 
additional protection for the clients of ABTA Members, ensuring that clients wouldn’t be asked to pay more if there were 
small movements in exchange rates, or fuel costs etc. 

The Code guidance helps Members with the wording of their booking conditions, what they need to do if they are 
surcharging, and more. 

Complaint handling
The Code has always gone further than the law and set a 28 day period for ABTA Members to reply to complaints. The PTRs 
have focused on the role of the retailer and state that retailers must forward complaints to the organiser without undue 
delay. The Code has been strengthened, in respect of agents’ responsibilities, to reflect this. 

Client documents
The Code requires that Members must provide correct confirmations, ATOL certificates etc. at the correct time and the 
guidance tells Members what they need to do, providing valuable advice on the recent changes by the CAA.

The timing of refunds 
The Code has been updated to include the fact that the new period for payment of refunds is 14 days. 

Liability insurance
The long-standing Code requirement on principals to have insurance to protect against claims from clients has been 
extended to all organisers. This can include agents that ay now be package organisers for the first time, and we have started 
some Code monitoring to see that they appreciate and are acting on this new requirement.   

With Brexit on the horizon these are uncertain times, but consumers can have confidence when dealing with ABTA 
Members, due to the high standards set by the Code of Conduct. 

“The Code goes 
further than the 

PTRs by guarding 
against misleading 

information.”

“Members must 
absorb an amount 

equal to 2% of 
the holiday cost 

before passing on a 
surcharge.”

“There is a process in 
the PTRs for notifying 
clients of significant 

changes.”

Find all ABTA’s resources on our Member zone: Visit abta.com/member-zone
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Is Brexit just a matter of T&Cs?

James Shaw, Partner, Kennedys
James is a partner in Kennedys’ Corporate and Commercial team, with more than 35 years experience advising private 
and public sector corporate and commercial clients, including in the construction, healthcare, and travel sectors.

With the deadline looming for the UK’s departure from the EU on 29 March 2019, it remains uncertain where, on the 
spectrum between a ‘soft Brexit’ and a ‘no deal’, the terms of that departure will fall. The Government’s recognition (24 
September) that a no deal Brexit could indeed mean the suspension of air travel between UK and EU countries, and also the 
suspension of bus and coach services to the EU, illustrates the potential scale of the issues to be addressed.

What is certain is that Brexit will have a significant impact on business. Any impact assessment will include a review of 
the effect of Brexit on a business’ ability to continue to perform existing contracts, either at all or on commercially viable 
terms, as well as any consequential operational changes that may be required, including in relation to contracts that will be 
entered into (or continue to apply) post Brexit.

In this context, travel businesses should review their existing contractual terms and conditions to consider to what extent, if 
at all, their terms may help to mitigate adverse Brexit consequences, and what amendments might be considered. 

Differences will apply depending on whether the relevant T&Cs comprise supplier (or other) business contracts, or are 
consumer contracts with travellers (or others). Every travel business will need to consider its own circumstances based on 
specific issues such as the business location and the location of its destinations and suppliers, the likely impact on exchange 
rates, and the impact on customers.

The contractual review should be carried out in conjunction with a review of the regulatory impact of Brexit (including, 
for example, applicable Package Travel, Data Protection and VAT regulations) on the business’ operational processes and 
procedures. 

Existing contracts in force for periods after 29 March 2019 (or any agreed period of extension) will continue to apply, on 
their existing terms, whatever the terms of Brexit. If the consequences of Brexit make it impossible, or uncommercial, for 
the business to complete the contract/deliver the service on the terms agreed, then (unless there is express agreement 
to vary the terms of the contract) the business will need to see how far existing terms may mitigate the consequences of 
Brexit.

Most T&Cs already contain a number of clauses that are relied upon to mitigate the consequences of a failure or inability 
to perform a contract, but in the absence of express Brexit-related language the prudent starting point would be to assume 
that general clauses of this nature are unlikely to cover specific consequences of Brexit. 

Richard Minns, Senior Solicitor, Kennedys
Richard has been practising law for more than 16 years and is a lawyer in Kennedys’ Corporate and Commercial team. 
He provides advice on a range of issues in the travel sector including contract drafting and negotiation, contract 
variations, GDPR, and the Package Travel and Linked Travel Arrangements Regulations.
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For example:
• Force majeure (dealing with events outside the control of the parties) – it is unlikely that a general force majeure   

clause would be triggered in the absence of specific wording contemplating Brexit;
• Material adverse change – it may be easier to argue that the financial or regulatory consequences of Brexit   

 constitute a material adverse change. However, most general T&Cs do not include such a provision, and even if
 included, express linkage to specific consequences of Brexit would be recommended;
• Frustration – the doctrine of frustration, which a party may sometimes rely on to excuse itself from performance of  

 a contract (irrespective of contract conditions) has been consistently applied very narrowly by the courts. It will not  
 apply in circumstances where a contract has simply become more difficult or expensive to perform.

In assessing whether to amend existing T&Cs for use in future contracts, a business should weigh up the potentially 
conflicting considerations of the commercial impact of seeking to impose amended terms on customers, suppliers and 
other relevant parties, against making changes that are necessary and appropriate to mitigate the consequences of Brexit.

There is no standard ‘Brexit clause’ that will automatically apply in all cases. It’s more helpful to regard that expression as a 
generic reference to contractual provisions which are capable of identifying or otherwise applying to specific Brexit-related 
‘trigger’ events and the contractual consequences.

At the moment, it’s difficult for parties to a contract to agree an effective clause that triggers change just by using the simple 
phrase “if Brexit occurs” as “Brexit” may, in practice, mean different things. Even specifying when Brexit may happen, for 
these purposes, may need clarifying, for example to allow for any period of extension beyond 29 March 2019 that may be 
agreed (but excluding any subsequent transition period).  

Examples of provisions that may cover specific Brexit issues include those dealing with the consequences of an increase 
in costs, an adverse impact on the business’ ability to perform the agreement in accordance with its terms and the law, 
an unforeseeable change to the business or economic environment in which a party operates, or by any fluctuation in 
exchange rates. 

In the context of consumer contracts (in addition to any applicable regulatory considerations) the overriding principle will 
be that any changes to the T&Cs, whether allowing the business to increase charges, cancel a booking or otherwise exclude 
or limit liability for failure to deliver the contracted service, will not be enforceable if they are held to be “unfair contract 
terms” under existing consumer protection legislation. The T&Cs will have to explain, clearly and explicitly, ‘what, when and 
how’ the contract may be changed (e.g. increased charges) allowing for reasonable notice of any change (and the ability of 
the customer to cancel), the ability for the booking to be cancelled by the provider (e.g. where, despite taking all reasonable 
measures, the business is unable to provide the services that have been booked), what refunds will then be repayable, and 
in particular (where applicable), clear and explicit notice must be given that in those circumstances no liability will attach to 
the business for compensation.

‘Fairness’ starts with the consumer being able to make an informed choice to place the booking on terms that have been 
clearly spelled out in advance; this is obviously critical where the enjoyment of the services may be adversely affected (or 
lost altogether) by the relevant trigger events.

In summary, it is recommended that any impact assessment of the effect and consequences of Brexit should include a 
review of current contractual T&Cs, to consider, in conjunction with applicable regulatory and operational issues, what 
appropriate and proportionate changes may be required, fairly and reasonably, to protect the interests of the business in its 
relationships with its suppliers and in continuing to deliver effective travel services to its customers.
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What employers need to know as Brexit looms

Rebecca Thornley-Gibson, Employment Partner, Ince & Co.
Rebecca works in the travel sector with European airlines, global tour operators and suppliers to the sector. Clients 
include membership organisations, travel technology companies and senior executives. Her work includes tribunal 
representation, in-house training, employee relations, company restructuring and exit arrangements.

Clarity on the status of EU legislation has been provided by the European Union (Withdrawal) Act 2018, which will repeal 
the European Communities Act 1972 and ensure all existing EU laws will be converted into domestic law. Parliament will 
subsequently decide whether to retain, amend or repeal employment legislation. The Government further confirmed on 23 
August 2018 in one of its 25 ‘no-deal’ guidance documents entitled ‘Workplace rights if there’s no Brexit deal’ that whilst 
minor amendments may be made to the language of employment legislation to reflect the UK’s exit, no policy changes will 
be made.

Secretary of State for Exiting the European Union, Dominic Raab, said: “The technical notice on workplace rights explains 
the steps we are taking to transfer all EU legislation into UK law in time for exit, so workers will continue to be entitled to 
the rights they have now, such as flexible working or parental leave. In many areas we already go much further than the 
EU.” 

The two main impacts in a no-deal scenario for workers cover insolvency protections and continuing arrangements with 
European Works Councils.

Employees who work in EU countries whilst employed by a UK employer may not be protected in the event of the 
insolvency of their employer. Currently, in the UK, employees are protected under the Employment Rights Act 1998 and the 
Pensions Schemes Act 1993, which implement the Insolvency Directive (Directive 2008/94/EC) and UK employees working 
in an EU country are protected by the relevant laws of that country. In a no-deal scenario UK and EU employees working 
outside the UK in an EU country for a UK employer may still be protected under the national guarantee fund established 
in that country. However, there are variations in how each EU country has implemented the guarantee and these may not 
match current protections in the event of an employer’s insolvency.

Current European Works Council legislation allows employees to request that their employer establishes a European Works 
Council (EWC) to provide information and to consult with employees on issues affecting employees across two or more 
European Economic Area states. Under the framework that applies to EWCs, a reciprocal agreement from the EU would 
be necessary for them to continue to function in their present form within the UK. Although the recent technical notice 
has advised that in a no-deal scenario the Government will ensure the enforcement of the framework, there will still be 
implications for UK businesses and trade unions regarding existing EWC agreements and functionality. UK companies with 
EWCs should review agreements in the event that reciprocal arrangements between the UK and the EU are not successfully 
negotiated.
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So, if there are limited employment legislative impacts does this mean employers can cross employment issues off their 
Brexit to-do list? Unfortunately not. Taking a back seat in how Brexit will affect workers does not make good business sense.
One of the key issues facing employers is determining the right to work for existing and future workers. In December 
2017 an agreement on citizens’ rights of residence was reached enabling European nationals to remain in the UK and 
UK nationals who are living in Europe to remain in those respective countries. However, a registration process must be 
completed in order for individuals to continue to reside, and therefore work, in the UK. 

The registration process will require those who have been in the UK for five years or more to apply online for settled status. 
Those who have been in the UK for less than five years will need to apply for pre-settled status. It is anticipated that many 
registrations will be straightforward requiring an individual simply to prove their identity and show they are eligible for 
either settled or pre-settled status by providing their National Insurance number or further supporting documentation. 
However, the applications will require checks on criminal convictions and serious and persistent offenders may be refused 
settled status. Individuals will also be required to pay a fee. Many employers are supporting their workers with these 
applications.

Employers need to be aware of the settled status processes in order to minimise the risks of employing illegal workers. 
Employers should take steps to audit their workforce and determine who will need to make the settled status applications. 
Communicating effectively with workers who will be affected by the changes will ensure applications are made in good 
time and give workers confidence in the support provided by their employer. It will also minimise any issues with travel and 
freedom of movement post Brexit. Gathering information about employees, such as an individual’s nationality, what they 
do within the business, their start date with the business, contract details and the length of residence in the UK will provide 
the key information on whom employers need to prioritise in providing Brexit support.  
 
Assisting workers with the settled application process should be considered and this may include providing expert help with 
applications, time to deal with the applications or providing access to materials such as the UK Visas and Immigration toolkit 
relating to Brexit. 

Employers should also consider factoring into HR budgets the cost of relevant licenses to hire European migrants, potential 
certificate or sponsorship fees and the Immigration Health Surcharge and Skills Surcharge. 

Whilst no one can be certain of what final deal will be reached with Europe in the coming months, keeping individuals 
informed and providing support to anxious workers about their employment positions will boost confidence and minimise 
the risks of illegal working.

7 | ABTA Travel Law Today - November 2018



| ABTA Travel Law Today - May 20188

Adding travel services to a package – does it make 
you an organiser? 

Rhys Griffiths, Partner, Fieldfisher
Rhys is a partner and the head of the travel group at Fieldfisher. He advises clients on compliance with travel regulation 
as well as representing clients in commercial disputes. He acts for a broad range of tour operators, online travel agents 
and travel technology platforms.

Travel lawyers like nothing more than cogitating on knotty legal problems, which is why such joy can be taken from the 
Package Travel and Linked Travel Arrangements Regulations 2018 (PTR). The latest gift is this: if a travel agent sells a package 
holiday as a retail agent, but at the same time sells an additional travel service, does this create a new package for which 
the travel agent is the organiser – a Package Plus?

The customer may well ask for airport accommodation to be booked alongside the package holiday, perhaps because of an 
early flight. Similarly, the customer might ask for transport to be arranged from his/her home to the point of departure of a 
cruise (which, in itself, is a package).

In these situations, the travel agent will sell the package and the additional travel service as a retail agent in the expectation 
that the principal and the organiser of the package will be a third-party tour operator and the principal of the additional 
travel service will be the airline or hotelier. However, there is a question as to whether these transactions give rise to a 
new package (i.e. a Package Plus), comprising the travel services included in the original package and the additional travel 
service, for which the retail agent is the organiser.

If the travel agent is the organiser of a Package Plus, then the consequences for the travel agent will be draconian. The 
travel agent will need to provide insolvency protection for the entire Package Plus, which will mean applying for an ATOL if 
the Package Plus includes a flight. The travel agent will also become liable for the proper performance of all travel services 
included in a Package Plus, even though the travel agent is unlikely to be in any position to exert legal or commercial 
pressure on a supplier to rectify a problem. The reality is that it would be far better for the tour operator of the original 
package to be responsible for fixing problems with this part of the booking, particularly where the tour operator either 
charters its own flights or is part of a group that includes the airline.

“If a travel agent is the organiser of a Package Plus, then the consequences for the travel 
agent will be draconian.”

The simple answer to the question, however, is no, a Package Plus is not formed in the example above. This is because all six 
new “package” definitions in the PTR require the combination of two or more different “travel services”. A travel service is 
defined as carriage of passengers, accommodation, car hire or any other tourist service. Importantly, a package is not listed 
as a type of travel service. Accordingly, the combination of a package and another travel service (e.g. accommodation) does 
not satisfy the definition of a package.

Many will not like this simple answer and may seek to challenge it on the basis that a customer is likely to think that he/
she is buying a Package Plus. As a result, it might be said that the original package should be treated as a collection of travel 
services which, together with the additional travel service, should be analysed in the usual way by asking whether there is a 
combination of two or more travel services. However, there is no clear legal justification for this approach and it would drive 
a coach and horses through the traditional view of a package, which is that it has its own legal identity that is separate and 
distinct from its components. Also, let us not forget that the PTR contains extensive pre-contractual information obligations 
on both the organiser and the retailer. The customer should therefore be in no doubt as to what the package does and does 
not contain.

This is not new ground. A similar issue existed under the old ATOL regulations (the Flight-Plus Regulations). These 
Regulations defined Flight-Plus as the sale of a flight plus accommodation and/or car hire (Reg 24(1)). Again, a package was 
not listed as a component that could form part of a Flight-Plus. However, the Regulations included a specific clause that 
stated that the sale of a package and another component should be considered a Flight-Plus (Reg 24(3)).
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This option was open to the EC and the Government when drafting the new PTR – they could have said that a combination 
of a package and another travel service would lead to the creation of a Package Plus. Both decided not to.

In addition to the legal issues set out above, there are practical problems associated with the existence of a Package Plus. 
For example, the tour operator of the original package will already have fulfilled its obligations as an organiser under the 
PTR, not knowing that the customer might buy an ancillary from the travel agent at the time of purchase. Through its 
marketing materials and/or terms and conditions, the tour operator will have identified itself as the organiser, and will have 
explained the legal rights of the customer (including in relation to insolvency protection) vis-à-vis the tour operator. All 
these disclosures will be false and misleading if, in fact, the travel agent is the organiser.

The regulators have not (yet) published any guidance on how they see the issue of Package Plus. It does not feature in the 
guidance published by BEIS, nor, at the time of writing, has the CAA given its view. Whatever the regulatory position, this is 
an issue that is not likely to go away and will end up in the courts when a tour operator or a single component supplier fails, 
and the only viable target for a customer claim is the travel agent.  

Agents would be well advised to ensure that they are well prepared for this eventuality. It will be important to demonstrate 
that the customer was informed about which components were included in the package, which were not, and the status 
of the various parties in the sale (i.e. the identity of the tour operator, the single component supplier and the status of 
the agent). Agents should also take steps to assess their potential exposure to such claims and ensure that any assumed 
insurance cover will actually meet such liabilities.
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Package Travel Regulations: the BEIS Guidance – 
help or hindrance?

Joanna Kolatsis, Founding Director, Themis Advisory
Joanna Kolatsis is the founding director of Themis Advisory, a business consultancy and strategic advisory firm. Jo has 
20 years of providing legal services to the travel and aviation industries. Her expertise includes aviation and travel 
law, commercial and regulatory matters including the Package Travel Directive and ATOL compliance, risk/crisis 
management and criminalisation in air and travel incidents.

We waited with bated breath for Government guidance on the Package Travel and Linked Travel Arrangements Regulations 
2018 hoping that it might shed some much-needed light on what seems to be an even more complex regulatory 
environment. Unfortunately, while all hope is not entirely lost, it seems yet another opportunity was missed to give the 
industry guidance on the nuances of the PTRs that have quite a few of us scratching our heads. 

These are the areas I believe would have benefited from further clarity:

Multi-contract packages
We were all surprised when the CAA confirmed a third ATOL Certificate covering multi-contract packages. It was latterly 
explained that this provided a middle category for ATOL purposes that has essentially replaced the Flight Plus ATOL 
Certificate. Having scoured the BEIS Guidance to find any reference at all to the make-up of this new type of package, I 
could find only one. This simply confirmed that “Package Categories 2-6 apply even if multiple contracts are concluded” 
(Para 11).  

We now have the odd dilemma of a potentially new type of package available to the consumer that confirms the seller 
of the multi-contract package as organiser, but also confirms that the traveller has individual contracts with each of the 
suppliers named.

On the face of it, this is of course compliant with the Regulations but it would have been much simpler to remain with one 
package definition as per the PTRs without extending this. The rationale given for this decision was to enable Flight Plus 
providers to continue under the new regime without disrupting their businesses to any great extent – no one can argue 
with that. However, if BEIS were happy to include reference to this in their Guidance, it would have been helpful to have 
provided some actual guidance as to what this would look like in practice.

Package Plus
Under the old regime we faced questions about the scenario under which any retailers who added a service to an existing 
third-party package might have to take on the responsibility of organiser.  Let’s call this ‘Package Plus’.  This situation will 
continue to arise under the new Regulations.

There is absolutely no reference to this type of service in the Guidance, although the reality is that this type of service 
will continue. However, it seems inherently unfair for retailers who add a simple travel service to a package that is already 
financially protected to bear the brunt of this from a liability perspective. My view is that this practice would not require the 
retailer to take on the organiser liabilities, however some guidance on this subject would have been welcome. 

“However, it seems inherently unfair for retailers who add a 
simple travel service to a package that is already financially 

protected to bear the brunt of this from a liability perspective.”

Check ABTA’s consumer FAQ on the new package travel 
regulations here: abta.com/newpackagetravelregulations 
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Linked Travel Arrangements 
Linked Travel Arrangements (LTAs) continue to be an enigma. There is an entire section dedicated to these non-packages but 
it offers very little guidance in practical terms. For example, the Guidance states that LTAs “constitute an alternative business 
model that often competes closely with packages” (Para 68) – in my view this does nothing more than compound the belief 
that the make-up of these arrangements is confusing and subject to interpretation. How long will it be before we see this 
statement being used against the industry in a test case?

The Guidance provides that for an LTA to exist, there must be a “clear separation of the booking and selection processes” 
(Para 69). This in principle is fine but how does the seller of an LTA determine that clear separation exactly? If the 
traveller has pre-selected the services they want, this would be a package and not an LTA. But what if the travellers don’t 
communicate that pre-selection to the organiser or retailer in question? If the traveller then suffers an injury during their 
trip, I am sure the issue of pre-selection and what the traveller believed they were buying (despite the necessary caveats 
being provided) would soon be in the spotlight.

In paragraph 81 of the Guidance, there is a reference to the amendment of the mandatory standard forms to be provided 
when selling an LTA if the LTA “does not align with any of the forms” set out in the Annexes to the Regulations. It begs the 
question as to how an LTA can be sold that does not align with the formats laid down in the Regulations.  

I have opined on many occasions as to the wisdom of implementing LTAs but they are here to stay. When faced with the 
lack of guidance, it is possible that LTAs will morph into an entirely new phenomenon as a result of the inevitable cases 
that will eventually go through our courts and shed their own interpretative light on this issue. It’s unfortunate that the 
Guidance which should have been the roadmap to compliance, will not assist the courts when making these interpretations.

Some other missed opportunities in the Guidance include: 

• The provision of pre-contract information and the form this should take. The Guidance FAQs suggests a case-by-  
 case approach. 

• Overnight trains and ferries – these services don’t form part of a package unless they form part of the “touristic”   
 value of the booking (FAQs). It specifically states that using these services to get from point A to point B does not  
 count without providing any further guidance.

The above points simply highlight the ambiguity of some of the new areas that continue to create debate within the 
industry. The Guidance was an opportunity for the Government to help the industry develop a set of best practice 
approaches when booking packages and LTAs in order to take the pain away from the consumer entirely.

Until that sort of guidance is delivered, I fear we may end up with another EC261 flight delay compensation scenario where 
the Regulation has effectively been re-written by the courts in an attempt to provide consumer clarity. Over time, the 
defences available to airlines have diminished considerably. Let’s hope the same fate does not beset the travel industry with 
the new PTRs.  
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Airlines on strike – do passengers have any rights?

Sue Barham, Consultant, HFW
Sue is a consultant in HFW’s aerospace team. She is based in HFW’s London office and handles regulatory and dispute 
resolution work for the aerospace and travel sectors. Her practice includes a focus on EU consumer, travel and 
passenger regulation, as well as safety regulation and licensing, in relation to which she specialises in advising airlines 
on their operations into the EU. In addition to regulatory matters, her practice also covers commercial litigation, 
dispute resolution and claims handling for aerospace clients.

Flight disruption due to industrial action whether by airlines, air traffic controllers or others is often in the news. 
Redeploying staff to cabin crew duties can help airlines counter the effect of strikes within their own workforce but, when 
pilots take industrial action, or flights simply cannot operate due to air traffic control strikes, disruption to passengers’ 
journeys becomes inevitable. What rights does a passenger have when theirs is the flight affected?

The key to understanding passenger rights in these circumstances lies, as ever, with EC Regulation 261/2004 on denied 
boarding, cancellations and long delays (EC261). The starting point is that passengers are entitled to:

• Fixed rate compensation between 250-600 Euros depending on the distance of their flight (Article 5(1)(c), unless
 the cancellation is caused by “extraordinary circumstances which could not have been avoided even if all reasonable
 measures had been taken” (Article 5(3)); 

“Compensation is not payable
 in all cases.”

Rupali Sharma, Associate, HFW
Rupali is an associate in HFW’s aerospace team, and is based in the London office. Rupali has experience in handling 
a variety of disputes for clients in the sector, including airlines, manufacturers, insurers, airport operators and ground 
handlers. In addition, Rupali advises on aviation regulatory matters with a particular focus on travel, consumer 
protection and passenger rights regulations.

As well as this compensation for cancellations, travellers are also entitled to:
• A choice between being re-routed (as early as possible or later, at their convenience) or receiving a refund of what  

 they paid for their cancelled flight (Article 8); plus
• If passengers choose the early re-routing option, the airline must provide refreshments, assistance and overnight  

 accommodation where required (article 9). 
Two other preliminary points need to be kept in mind.

First, compensation is not payable in all cases. If an airline can give two weeks’ notice to passengers of a cancellation, or 
can offer a re-routing that does not differ too much in terms of departure and arrival times from the cancelled flight, no 
compensation is payable. So, if there is adequate advance notice of strike action, a major impact of EC261 can be avoided. 
For delays, compensation is only payable if the passenger’s arrival at the final destination is delayed by three hours or more. 
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Secondly, the airline’s obligations under Article 8 in relation to offering re-routing/refunds, and Article 9 in relation to 
assistance, are absolute and apply regardless of whether a defence of “extraordinary circumstances” is available, and 
whether advance notice is given to passengers. Airlines face the very real threat of enforcement action by regulatory 
authorities (the CAA in the UK) if they fail adequately to meet those obligations. In the UK the CAA generally pursues civil 
rather than criminal enforcement action where necessary. This entails the use of undertakings from an airline, publicised 
online and potentially backed by a court order.  Where an airline fails to offer a re-routing option and a passenger incurs 
costs in making their own alternative arrangements, the airline may be liable to reimburse those expenses. Airlines 
therefore ignore the Article 8 obligations at their peril. 

The main source of uncertainty concerning strike action is whether the defence of extraordinary circumstances can be used 
to avoid paying compensation. This varies from jurisdiction to jurisdiction. Generally, strikes outside of an airline’s own 
workforce will constitute extraordinary circumstances on the basis that these are genuinely outside the airline’s control. 
However, where the strike is by the airline’s own staff, the position is less consistent and differs between EU Member 
States. For example, in Italy and Belgium, strikes are generally extraordinary circumstances. In the UK, this has been the 
case but the ground may be shifting. For example, although the recent Ryanair pilot and cabin crew strikes have not 
involved Ryanair’s UK employees, the CAA has taken the position that an airline must pay compensation to passengers for 
cancellations due to strikes by the airline’s employees. Such views of national enforcement bodies, such as the CAA, do not 
bind the courts. They do, however, give some sense of the possible direction of travel on the question of an airline’s liability 
for strikes within its own workforce. In other jurisdictions, such as Spain, Netherlands and France, the courts have been 
clear that such strikes attract EC261 liability to pay compensation. Overall, the airline’s legal position depends very heavily 
on where claims are brought. 

Conversely, there has been much more consistency across courts in EU Member States in relation to wildcat strikes by 
airline staff. By definition, and in contrast with official balloted strikes, these tend to be sudden, unofficial and without 
any significant advance notice such that there is little, if anything, an airline can do to prevent such action leading to flight 
delays and cancellations.

“The CAA generally pursues civil rather than criminal enforcement action.”

However, the position as to whether a wildcat strike will attract EC261 liability to pay compensation has been muddied by 
the CJEU case of Krüsemann and Others v TUIfly GmbH (C-195/17 and others) in which the CJEU held that a wildcat strike 
of a significant number of the airline’s flight crew who placed themselves on sick leave following a surprise announcement 
of a restructuring, did not constitute extraordinary circumstances, and that air carriers “as a matter of course...face 
disagreements or conflicts with all or part of their members of staff”.  

When determining whether strike action is an extraordinary circumstance, the test is still whether the strike action: 
(1) by its nature or origin, is inherent in the normal exercise of the activity of the airlines; and 
(2) is beyond the carrier’s actual control? 

In Krüsemann, the court considered that the wildcat strike was not beyond the control of the carrier, as it stemmed from 
the announcement made by the airline and could have been – and indeed was – resolved by the airline reaching an 
agreement with its own staff.  

It is unclear at this stage whether this recent judgment will have a wider impact upon the hitherto fairly consistent view 
that passengers are not entitled to EC261 compensation in relation to wildcat strikes of airline staff and/or lead to a more 
consistent view across EU Member States as to whether official strikes are defendable or not. It appears there may have 
been specific factors that persuaded the court that the circumstances leading to the strike, and the means of resolving it, 
should be regarded as within the airline’s control (the strike was said to have ceased following an agreement concluded 
with staff representatives). Nonetheless, the Krüsemann judgment is the latest in a long line of CJEU judgments that 
confirm that the focus for the courts in applying passenger rights regulation is very much pro-consumer.

“The airline’s legal position depends very heavily on where claims are brought.”
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Package Travel Regulations: transfer services – are 
they carriage of passengers?

Matt Gatenby, Senior Partner, Travlaw LLP
Matt brings his experience in all areas of law to the firm’s tour operator, agent, airline, insurer and travel-tech clients. 
Be it in respect of litigation, regulatory, commercial, employment or any other area, Travlaw are longstanding, trusted 
advisors to the industry.

So, we have new Package Travel Regulations. New legislation, of course, comes with new questions. This piece looks to 
break down (and build back up) one of the issues still with a red circle around it – the somewhat controversial question of 
the status of transfers.

As a legal article it is apt, and only ever so slightly trite, to start with definitions. The new Regulations are pretty clear as to 
what the four “travel services” now are and “Carriage of passengers” is the first such service to be listed. There is no wider 
definition however in the Regulations.

Recital 17 of the pre-amble to the European-level Directive provided some insight by saying that services which are 
intrinsically part of another travel service should not be considered a travel service in their own right. The specific wording 
used was that transfers would not be a travel service if they were “minor transport services such as carriage of passengers 
as part of a guided tour or transfers between a hotel and an airport or a railway station”. A great start – the very source of 
the new Regulations makes it clear that those making the law didn’t consider a transfer between an airport and a hotel to 
be a travel service in its own right.

The later Guidance published by the UK Department for Business, Energy & Industrial Strategy (BEIS) agreed, stating that 
the definition of carriage of passengers included “Flights, trains and coaches” (Para 5i), but omitted transfers. Again, the 
BEIS Guidance referred to Recital 17 of the Directive, showing that they were in lockstep on that point.

However (and isn’t there always a however?), the question is not completely answered. The Recital 17 example uses the 
word “minor”, which is key, and should be the focus whenever there is a question of whether a transfer of some kind is 
capable of being a travel service. If the transfer is not minor, it could well be a full travel service in its own right as carriage 
of passengers. A useful example comes from an older case that went to trial back in 2003 under the old Regulations: 
Keppel-Palmer v Exsus Travel [2003] EHC 3529 (QB). 

In Keppel-Palmer, the holidaymakers purchased a luxury villa to stay in over the millennium, paying no less than $140,000 
for a month’s stay. Notably, the villa came with an available limousine transfer to and from the airport. In short, the 
customers were unhappy with various aspects of their stay and one of the issues to be determined at trial was whether the 
holiday was a package in the sense that the villa was “accommodation” and the limousine transfer was “transport”. 
The High Court Judge in that case decided it was not a package for a number of reasons. The limousine would amount to 
a “de minimis” element not capable of making up a discrete transport element given the overall circumstances. So, it was 
a small element, a minor element. There is that word again – minor. The Judge set out that it was “a question of fact and 
degree” in that specific case.
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Keppel-Palmer is, in fairness, open to some debate – the transfer would have been 45 minutes, which is not that short, and 
a limousine is by definition a transfer one could consider a cut above a coach or standard taxi. The clear thinking was that, 
in that particular case, given a $140k villa for a month, whatever the carved-out cost of the limousine, it was insignificant 
compared to the overall cost, and the 45 minutes insignificant compared to a 30-day stay.

Pulling all this together, the general rule of thumb is going to be that if a transfer can be considered minor it is not going 
to be a discrete travel service. It’s a fairly wide rule, but one that probably suits the industry in most cases. The majority of 
transfers are going to be the typical array of coach, taxi and similar services and will fall neatly in the minor classification 
whether the cost is factored into an overall price or a separate fee is paid. 

Issues that might give cause for further thought are varied. For example, where a holiday comprises a train journey from 
Schiphol Airport to Dusseldorf to get to the accommodation, the train element is unlikely to be considered minor. Also, 
consider where a transfer might otherwise not be an intrinsic part of an existing travel service and might in itself qualify as 
a tourist service. For instance, a combination of accommodation in a ski resort plus a heli-skiing service to take customers 
to the top of a ski-run would be unlikely to qualify as a “minor transport service”, and would be caught as being a tourist 
service or carriage of passengers capable of being its own travel service. Lastly, even if a transfer is going to be classified as 
carriage of passengers, if it is being combined with another form of carriage of passengers, that is not going to be an issue 
as at least two different forms of travel services are required to make a package. A flight and a transfer, alone, will never be 
a package.

“If the transfer is not minor, it could well be a full travel service.”

Of course, if a transfer is minor because it is intrinsically part of another travel service, it will be part of a package where 
that travel service is packaged with at least one other different travel service and there will, for example, be liability on the 
package organiser if the transfer is not properly performed.

Coming back to the main question – if you have a transfer that you think is minor, your gut feeling is probably to be trusted. 
Almost certainly this will include a typical transfer from an airport to nearby hotels and resorts. Conversely, if you consider 
such transfers don’t fit into that category further thinking is required to make sure that any uncertainty can be quickly and 
easily resolved, one way or another.
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Package Travel Regulations: overseas organisers – 
who’s liable when things go wrong? 

Debbie Venn, Partner, DMH Stallard LLP
Debbie is a specialist (recognised in Chambers & Partners and Legal 500) in commercial law, contracts, intellectual 
property, information technology, cyber-security and data protection, with particular expertise in the travel industry. 
Debbie has advised travel businesses over many years on T&Cs, travel regulations, data protection, IT, information 
security and privacy issues.

Since the introduction of the Package Travel and Linked Travel Arrangements Regulations 2018 (PTRs), travel businesses 
are getting to grips with their liabilities and the documentation that must be issued to customers. In addition, businesses 
are scrutinising the contracts they have with their suppliers, agents, sub-agents or other organisers, to make sure that 
responsibilities are clear and that the correct documentation is provided to customers. 

Will the PTRs apply to you?

The PTRs regulate the sale of packages and linked travel arrangements (LTAs). A “package” is a combination of two or more 
travel services (transport, accommodation, motor vehicle hire or other tourist services), for the purposes of the same trip. 

An “organiser” is the trader who combines and sells packages.  A “retailer” is a trader other than an organiser who sells or 
offers for sale packages combined by an organiser. A trader may be acting as an agent for the traveller or suppliers, but if 
that trader ultimately combines a package, then they will be the organiser for the purposes of the PTRs.

An organiser is responsible for:
• Provision of information relating to a package (Part 2).
• Performance of the travel services (Part 4). If the travel services do not conform with the contract, then the organiser is 

required to remedy this unless it is impossible to do so, or the costs would be disproportionate. Compensation may also 
be due.

• Provision of assistance during a package holiday (Part 4). If a traveller is in difficulty, assistance must be given.
• Financial protection against insolvency of the organiser (Part 5). This must cover the cost of refunds and relevant   

repatriation. Flight-inclusive packages must be protected under an ATOL. Non-flight packages must be protected by  
 way of either a bond, insurance or paying monies into a trust account.  

A retailer is responsible for:
• Information provision (Part 2). This applies equally to the retailer and the organiser, unless the parties agree who is   

responsible in the agency agreement. 
• Contact point for travellers (Part 4). Messages, complaints or claims in relation to packages may be addressed to   

the retailer.
• Financial protection against insolvency of the retailer and performance of a package (Part 5). This applies where   

the retailer in the UK sells packages combined by organisers based outside of the EU unless the retailer can show   
that the organiser complies with the requirements under the PTRs. 

Retailers selling in the UK, acting for organisers established outside the UK and EU
If an organiser is not established in the UK or another EU member state, under Reg 27 of the Regulations their retailer is 
subject to the obligations of an organiser set out in Parts 4 (Performance of the Package) and 5 (Insolvency Protection), 
unless the retailer provides evidence that the organiser complies with those parts (this article deals with responsibilities 
under Part 4).

“A “retailer” is a trader other than an organiser who sells 
or offers for sale packages combines by an organiser.”
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Therefore, if the organiser refuses to accept responsibility for the travel services in line with Part 4, the retailer will be 
deemed to have that responsibility.

This does not mean that, where an organiser accepts their responsibility under Part 4 but assesses that the traveller is not 
entitled to any compensation in that instance, the traveller can then bring a claim against the retailer for compensation; 
the retailer will not be responsible for compensation if the organiser is accepting responsibility but has assessed that no 
compensation would be payable. 

It is important in these situations that the retailer’s terms set out that the retailer is acting as an agent and therefore 
primary responsibility for provision of the package rests with the organiser.

It is also recommended that the retailer’s booking terms set out the organiser’s responsibilities under Part 4, ie the 
organiser is:
• required under the PTRs to accept responsibility for the performance of the travel services, irrespective of whether   

they are performed by the organiser or others; and
• responsible for paying compensation where there is a lack of conformity, except in the stated circumstances, etc.  

The retailer’s terms would then go on to say that those requirements override any conflicting provisions in the organiser’s 
booking conditions but that if the organiser does not deal with any complaints in line with those requirements, the retailer 
will be responsible on those same terms as it is required, by the PTRs, to be responsible where the organiser is outside the 
UK /EU and where the organiser refuses to be responsible to the traveller under Parts 4 and 5.   

Stating that this responsibility is only due to a regulatory requirement will help reinforce the retailer’s status as an agent 
for legal and tax purposes. It will therefore be very important for retailers acting for overseas organisers to include these 
details in their terms, and ensure that they provide these and the organiser’s booking conditions to the traveller, to provide 
relevant information and ensure the terms are clear.
 
The agency agreement between the retailer and the organiser should clearly set out the responsibilities of the organiser 
and, where possible, an indemnity for the retailer against the organiser failing to comply with the PTRs. In any event, the 
traveller can only approach the retailer if the organiser hasn’t been through the process as set out in the Regulations. If they 
have, the retailer has no responsibility to deal with any further complaint because the organiser has complied with Part 4, 
even if the traveller didn’t get any compensation. Effectively, the traveller cannot have a second bite of the cherry with the 
retailer, just because they haven’t got what they want from the organiser.

“An agency agreement between the retailer and the organiser should clearly set out the 
responsibilities of the organiser.”
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International transfers under the General Data 
Protection Regulation 

Alexandra Cooke, Commercial, IP and Technology Associate, Hamlins LLP
Alexandra advises businesses on intellectual property law, technology and commercial matters, particularly in the 
travel and leisure industry. She has experience advising senior management on the full ambit of cyber security and data 
protection matters.

For the majority of companies in the travel industry, being able to transfer personal data across the globe is critical. For 
example, a London-based tour operator booking a tour across Asia for a customer will need to share that customer’s 
personal data with numerous hotels, car rental and other tour operators outside the EU and the European Economic Area 
(EEA). Other, less obvious, examples are where a company has offices, or uses service providers, located overseas.

Where personal data is being transferred outside the EEA it must be given the same protection as that afforded by EU data 
protection legislation. The General Data Protection Regulation (GDPR), which came into force in May 2018, reinforces the 
position under the old Data Protection Directive, with some subtle differences that businesses in the travel sector should be 
alive to.

Are you making a restricted transfer?
The first step is to identify whether you are making a restricted transfer. This will be the case if:

• the processing of the personal data you are transferring is caught by the GDPR. For instance, if you are located in   
 the EEA, or are processing personal data about individuals in the EEA; and 

• you are transferring personal data to an organisation or individual to which the GDPR does not apply (usually  
 because they are located outside the EEA). The receiver could be another company within the same group  or a   

 third party , but transfers to employees within the same company are not restricted.  

Where personal data is transferred between two EEA countries via a non-EEA country (and there is no intention the data 
will be accessed or manipulated while it is outside the EEA) there is no restricted transfer. 

However, ICO guidance states that putting personal data on to a website will often result in a restricted transfer when 
someone outside the EEA accesses that personal data (even if the data is uploaded to that website in the EU).

Will the personal data be adequately protected? 
Where a restricted transfer is taking place, personal data must be guaranteed the same level of protection as provided by 
the GDPR. The European Commission has designated a number of non-EEA countries as ensuring adequate protection, and 
has made partial findings of adequacy for Canada and the USA. It is likely the UK will need to obtain an ‘adequacy decision’ 
post-Brexit.     

If the destination non-EEA country has not obtained an adequacy decision, businesses may still proceed with the restricted 
transfer if they ensure “appropriate safeguards”. These include:  

• Standard data protection clauses in contracts that involve restricted transfers (‘model clauses’). 
A number of model clauses were adopted by the Commission under the old Data Protection Directive, and these 
are currently being updated. In the meantime, the ICO has said businesses can continue to use pre-GDPR model clauses 
in their contracts (and, happily, no amendments will be required once the Commission has adopted the revised model 
clauses). Supervisory authorities (eg the ICO) are also able to adopt model clauses, once approved by the Commission, but 
none have yet done so. 

Model clauses must be used in their entirety and without amendment, although additional clauses on business-related 
issues can be included (provided they do not contradict the model clauses). Transfers based on model clauses no longer 
have to be notified to, or approved by, national data protection authorities (as they did under the old Directive). 
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• Binding Corporate Rules (BCRs). 
Where restricted transfers of personal data are made within a multinational group (including a corporate group,    
franchises or joint ventures), members can be required to sign up to BCRs. These are rules that govern restricted    
transfers between a group’s EEA and non-EEA entities. 

BCRs must be submitted for approval by an EU supervisory authority in an EEA country where one of the companies is 
based. The European Data Protection Board guidance contains information, including application forms, for organisations 
wishing to use BCRs. 

• Signing up to approved codes of conduct, or accreditation with approved certification schemes. 
These safeguards are not currently available, but once they have been adopted, they could be very useful in certain 
regulated sectors like the travel industry. 

Do any exceptions apply? 
If the restricted transfer is not covered by appropriate safeguards, it will only be permitted where one of seven exceptions 
apply. The most relevant exceptions to the travel sector are likely to be:

• the data subject has explicitly consented to the transfer; or
• the transfer is necessary for the performance of a contract between the data subject and the controller. This   

exception only applies to occasional restricted transfers that are necessary to perform the core purpose of the contract. 
For example, a UK travel company offering bespoke travel arrangements may rely on this exception to send personal 
data to a hotel in Costa Rica, provided it does not regularly arrange for its clients to stay at that hotel (in which case it 
should use an appropriate safeguard, such as model clauses).  

So what now? 
In summary, the position regarding the transfer of personal data outside the EEA remains largely unchanged under the 
GDPR. However, the procedure for using model clauses has been simplified, and organisations in the travel industry may in 
the future be able to rely on sector-specific codes of conduct, certification mechanisms or adequacy decisions. 

Awareness of the rules surrounding restricted transfers will be critical for travel companies transferring personal data to and 
from the UK once the UK is no longer part of the EEA.

Don’t forget that if you are making a restricted transfer, you must also ensure you comply with the other provisions of the 
GDPR, including:

• employing the enhanced security measures required by the GDPR (particularly in relation to special category    
data); and 

• putting the mandatory contractual arrangements in place with any third party who will be processing this   
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Business travel – the new Package Travel 
Regulations and TMCs

Ian Skuse, Partner, Blake Morgan
Ian has been a travel and aviation lawyer for more than 30 years. He provides regular corporate and commercial legal 
advice to scheduled airlines, tour operators, travel agents and Travel Management Companies. This advice includes 
mergers and acquisitions in all travel sectors, commercial agreements, and regulatory issues.

The Package Travel and Linked Travel Arrangements Regulations 2018 (the Regulations) set out at Clause 3(2) that they 
do not apply to “packages and linked travel arrangements purchased on the basis of a general agreement.”  A general 
agreement means “an agreement which is concluded between a trader and another person acting for a trade, business, 
craft or profession, for the purpose of booking travel arrangements in connection with that trade, business, craft or 
profession”.  

This means that business travel should not fall within the scope of the Regulations if the travel is booked by the corporate 
employer and a business travel specialist under such a framework contract. Regulators will be entitled to ask to see a copy 
of a general agreement if the Travel Management Company (TMC) claims exemption from the Regulations and the ATOL 
Regulations.

Business travel can be excluded only where general agreements are in place. Most TMCs will have agreements with 
clients and in most cases these are likely to exclude those arrangements from the scope of the Regulations. For any TMC 
or corporate client without adequate contractual provision in place, there is a real risk that business travel sales could 
fall within the scope of the Regulations requiring full compliance and possibly bonding. Unless the TMC can show that its 
business travel bookings clearly fall within the terms of this exclusion there is potential liability for the TMC for supplier 
default and negligence, including any personal injury to the passenger, which may be uninsured. Non-compliance with the 
Regulations here may give rise to a criminal offence and prosecution. Non-business travel bookings cannot claim exemption 
from the Regulation under this provision.

Until now, many TMCs have adopted the stance that no contracts are required with the corporate client for business travel 
bookings as they simply have transaction fees payable, loosely agreed with the client and any additional detail is simply 
unnecessary. Lawyers in the sector have long tried to explain to TMCs that full contracts protect their business by providing 
certainty, proper notice periods and liability and indemnity provisions that reflect the agency status of the TMC making the 
booking under agency law. They also give the TMC a business to sell with a population of clients agreeing to make bookings 
for a period.

The Regulations therefore impose a further requirement for agreements to be in place. Those TMCs wishing to have 
this dealt with properly should be looking to adopt a comprehensive written agreement to be signed off by their clients, 
regulating the relationship between client and agent.

Currently, there is no guidance from Government about the shape and content of the agreement required by the 
Regulation. However, suggested key terms include: 

1. Commercial terms
The TMC should be appointed as an agent (preferably on an exclusive basis) for a term to carry out business travel bookings 
in connection with the client’s “trade, business, craft or profession”. The contract should be signed by both parties and 
provide for termination for breach, non-payment, loss of trading licenses or insolvency.

The services/bookings should be defined to demonstrate those that fall inside and outside the scope of the agreement (so 
leisure bookings are excluded). Eligible travellers should be defined to prevent misuse of the booking process by those not 
employees or consultants of the client.

Payment terms should be considered carefully and payment at point of sale agreed by lodge card or other payment solution 
to prevent the agent having to invoice in arrears and potentially end up financing the client’s BSP without payment of the 
booking costs.
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The agreement can cover additional charges such as Agency Debit Memos, tax, supplier surcharges and hotel bill backs.

The agreement should clarify entitlement to commissions – both front end and override, and whether these fall to the 
benefit of the client or the agent or are shared.

2. Liability 
The agreement should make clear that the TMC acts as an agent only and does not guarantee the performance of 
suppliers such as airlines and hotels.

There should be a mutual indemnity by which each party indemnifies the other against claims caused by the other 
party’s negligence. Overall liability is often capped by reference to the total contract value.

3. Other terms 
These can cover confidentiality and data protection, whether TUPE might apply at the end of the term and the process 
for transferring the client’s business to a new TMC if appropriate. Many agreements include provisions for alternative 
dispute resolution. The agreement should be made subject to English law and the English courts should have exclusive 
jurisdiction.

The new ATOL Regulations
As with the Regulations, these were produced at the last minute in June 2018. There is a specific exemption from the 
requirement to hold an ATOL to sell packages and flights for “a person who is making available flight accommodation 
under and in accordance with the terms of a general business travel agreement.” The CAA may publish terms to be 
included in a general business travel agreement for (these purposes) (Reg 10(1)). Reg 10(3) continues “general business 
travel agreement” means “an agreement which is concluded between a trader and another person, for the purpose of 
booking travel arrangements in connection with that other person’s trade, business, craft or profession”. The traveller 
will need to be advised that the protections of the ATOL Regulations will not apply.
 
What will be an acceptable general business travel agreement?
Until the CAA publishes terms to be included in the agreement, there is doubt about what these agreements need 
to cover. It is recommended that once the CAA terms are available, there should be a further review of TMC/client 
contracts to ensure compliance and, where appropriate, new contracts will need to be drafted. 
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Holiday Law: The Law Relating to Travel and Tourism
by David Grant, Emeritus Professor, Northumbria University and 

Editor of Travel Law Quarterly
Stephen Mason, Senior Counsel, Travlaw LLP 

and Simon Bunce, Director of Legal Affairs, ABTA - The Travel 
Association

The law relating to travel and tourism has developed to reflect 
changes in the way that people are buying their travel services 

and the way that travel companies are selling them. Holiday 
Law provides comprehensive guidance to the law as it relates to 
different forms of holiday and travel, including package holidays 

and independent travel.

Available on Amazon at £49.95
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Upcoming events Date Location

Apprenticeships in the Travel Industry 20 November London

ABTA Travel Trends 26 November London

The Over 50s Holiday Market 29 November London

Advanced Complaints Management 4 December London

Advanced Crisis Management in Travel 5 December London

A Beginner’s Guide to Travel Law 5 December Manchester

A Complete Guide to VAT and TOMS in Travel 5 December London

Essential Business Travel Law 30 January London

Advanced Health and Safety Management  6 February London

Travel Finance Conference 26-27 February London

Animal Welfare in Tourism 19 March London

International Health and Safety Conference 20 March London

Luxury Travel Conference 21 March London

Adventure Travel Conference 8 May London

Cruise Claims Handling 14 May London

Travel Law Seminar 22-23 May London

Travel Matters 26 June London

A Beginner’s Guide to Travel Law July London

  Register online at abta.com/events

Tel: 020 3693 0199     Email: events@abta.co.uk                   @ABTAevents

ABTA runs a diverse programme of events to keep the travel industry up to date on important 
issues. For full details visit abta.com/events or email: events@abta.co.uk

ABTA Members
and Partners 
benefit from

discounted rates
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